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The jurisprudence of bail in post-independent India, is anchored on
the bedrock of Article 21 of the Constitution which safeguards not
only life but also liberty by commanding that liberty can be deprived
only through the procedure established by law, which must be “just,
fair and reasonable”. The presumption of innocence is a foundational
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postulate in India’s Criminal Law jurisprudence. This is the actual
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basis why an accused is usually released on bail pending
investigation and trial except for few offences under the Penal Code
as well as offense framed under special statutes like the unlawful
activities prevention Act, The Narcotic and Psychotropic Substances
Act and the Prevention of Money Laundering Act, all of which impose
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extremely rigid conditions for the grant of bail.
However, the egalitarian maxim "Bail, not Jail" enunciated by Justice
V. R. Krishna Iyer seemed to have got watered down in the past
decades. The number of under trial prisoners in jails kept inexorably
increasing over the years. The decisions by the higher judiciary, in
the last few years, have tended to reestablish the primacy of the ideal
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of personal liberty. Recently, the Supreme Court has reiterated that
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and failure to jail the accused endangers public justice. In fact,
prolonged detention of an accused pending trial may convert the
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process itself into a punishment rendering a finding of acquittal
practically useless as the accused would have suffered much of the
punishment by them.
A conjoint reading of section 436 (bailable offences) and section 437
(non-bailable offences) of the Cr.P.C. makes it clear that the wisdom of
the legislature is to secure bail as rule and jail as an exception. Such an
understanding reflects the legal lineage which can be traced back to the
verdict of the Allahabad High Court in Emperor vs. H.L. Hutchinson 1
(1932) wherein the trade unionist, accused to have conspired
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against state were granted bail on the basis of aforesaid principle. This principle has been
consistently reaffirmed by the Supreme Court in a Catena of decisions including the
Constitutional Bench decision in Gurbaksh Singh Sibbia (1980).
The Supreme Court of India has declared that, “the grant or denial is regulated, to a large
extent, by the facts and circumstances of each particular case. But at the same time right to
bail is not be denied merely because of the sentiments of the community against the accused.
The primary purposes of bail in a criminal case are to relief the State of the burden of keeping
him, pending the trial, and at the same time, to keep the accused constructively in custody of
the court, whether before and after conviction, to assure that he will submit to jurisdiction of the
court and be in attendance thereon whenever his presence is required.” (Sanjay Chandra vs.
CBI (2011)). In practice, the notion of judicial discretion remains circumscribed by judicial
pronouncements of superior courts.
In 2022, the Supreme Court derided the recent tendency of granting or refusing bail through
terse orders by observing that “reasoning is the life blood of judicial system. That every order
must be reasoned is one of the fundamental tenants of our system. A non reasoned (cryptic)
order suffers the vice of arbitrariness.” (Ms. Y vs. State of Rajasthan and Ors. (2022).
The grant of regular bail is usually guided by the triple test – the ascertainment of whether the
accused is at flight risk; possibility of tampering with evidences and influence witnesses. In
addition to above three, it was held by a three judge bench of Supreme Court in P.
Chidambaram case (2019) that the gravity of offence may also be an additional consideration
which may be ascertained by the sentence prescribed for the offence alleged to have been
committed.
There can be no denying the fact that any accused who is an obvious menace to society and
who is capable of thwarting the delivery of justice may have to be denied bail, by Courts, for
the greater good and safety of society. Equally so, in the light of past and recent Supreme
Court judgments, it should be clear that denial of bail cannot and should not be used in a
pejorative fashion by Courts as that would go against the Constitutional prescriptions
pertaining to personal liberty. The possible temptation to deny bail to an accused as some kind
of instant punishment for his unproven sins must be scrupulously abjured. Even in cases
where statutes like the NDPS Act or the PMLA are invoked, the twin conditions of (a) the
accused not appearing to be prima facie guilty and (b) that he shall not commit "any offence" if
enlarged on bail, should not be so narrowly construed that incarceration is the inevitable
outcome.
Ajay Kumar Sharda
Director (Administration)
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CASE NOTE: Scope of Preliminary Inquiry

Relevant facts:

*

(2002) 1 SCC 253
(2005) 4 SCC 370
‡
(2017) 15 SCC 290
†

SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION
CRIMINAL APPEAL NO. 335 OF 2020; 15.09.2022
State of Punjab v. Jasbir Singh
2022 SCC OnLine SC 1240
1. A matter was initially decided by
Tehsildar Sales, Patti in favour Jasbir
Singh pertaining to the transfer of
land/property;
2. Thereafter, the matter went up in
appeal before the Chief Sales
Commissioner, who decided the
matter in favour of the State;
3. While deciding the appeal, Chief
Sales Commissioner concluded that
Jasbir Singh forged and fabricated
the documents, hence he directed
(Sub Divisional Magistrate) Patti to
register the FIR against Jasbir Singh;
4. Hon’ble High Court of Punjab and
Haryana quashed the FIR registered
against Jasbir Singh on the ground
that the FIR registered against Jasbir
Singh did not comply with the
mandatory requirements of Section
340 Cr.P.C which provided for the
procedure in cases mentioned in
Section 195 particularly because the
FIR was filed without any inquiry and
without giving any opportunity to
him to be heard;
5. In a criminal appeal filed by the
State, Hon’ble Supreme Court
considered the factual matrix of the
case as well as law applicable;
6. However, in view of the decisions in
the case of Prithiv v. State of
Maharashtra*, Iqbal Singh Marwah
v. Meenakshi Marwah† and
Amarsang Nathaji v. Hardik
Harshadbhai Patel‡ with the
subsequent conflicting view taken in
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Procedural History:

Relevant Provision under issue:
The Issues in the case:

The legal background and
interpretation of the law:

§

(2010) 15 SCC 290
(2010) 15 SCC 290

**

the case of Sharad Pawar v.
Jagmohan Dalmiya§, matter was
referred before the larger bench for
consideration on the points of:
a. Mandatory
preliminary
inquiry and an opportunity of
hearing to the accused;
b. Scope and ambit of such
preliminary enquiry.
Reference has been made by 2 Judges
Bench, Hon’ble Supreme Court of India to
the larger bench on an appeal filed by the
State against the order passed by Hon’ble
Punjab and Haryana High Court, in view of
conflicting judgement in the case of Sharad
Pawar v. Jagmohan Dalmiya**
Section 340- Procedure in cases mentioned
in section 195 Cr.P.C
1. Whether section 340 of the Code of
Criminal Procedure, 1973 mandates
a preliminary enquiry and an
opportunity of hearing to the would
be accused before a complaint is
made under section 195 of the Code
by a Court?
2. What is the scope and ambit of such
preliminary enquiry?
the Prerequisites for Initiating Proceedings
under section 340 Cr.P.C.:
(i) Material produced before court
must make out prima facie case
for inquiry about alleged
offence; and
(ii) It should be expedient in the
interest of justice to hold such
inquiry about alleged offence;
(iii) Mere making of contradictory
statements by itself is not
sufficient to proceed u/s 340
Cr.P.C. It must be shown that
such statement was made
intentionally and thereafter the
court has to form an opinion
that it is expedient in the
interest of justice to initiate an
inquiry. (Amarsang Nathaji v.
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Hardik Harshadbhai Patel and
Ors.††
Scope of Preliminary Inquiry:
a) In the case of Amarsang Nathaji
(supra) it was also held that in order
to form an opinion, the court must
prima facie be satisfied that the
offence appears to have been
committed. For that, Court may hold
preliminary inquiry though it is not
mandatory;
If court formed an opinion that
offence u/s 340 stood committed
then it may dispense with
preliminary inquiry.
If formation of opinion is possible
without conducting preliminary
inquiry, then such opinion can be
formed;
Even after forming opinion, court
has to take decision whether it is
required
to
file
complaint
considering facts and circumstances
of the case. Where court feels that it
was required to lodge complaint
then it can make complaint in
writing to jurisdiction magistrate.
Upon receipt of complaint, the
jurisdictional magistrate has to
proceed u/s 343 Cr.P.C. treating
offence as warrant offence
b) In the case of Pritish (supra), it was
held that :
(i) Court is not obliged to make a
preliminary inquiry or a
complaint. But if court decides
to do so, it should make a
finding that on facts it is
expedient in the interest of
justice that the offence should
be further probed into.
(ii) The purpose of preliminary
inquiry is not to find whether a
person is guilty or not but is only
to decide whether it is
expedient in the interest of
justice to inquire into the
††

(2017) 1 SCC 113
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offence.
Notice to the would be accused u/s 340
Cr.P.C. :
(i) In the case of Pritish v. State of
Maharashtra and Ors.‡‡, it was
observed and held that in
preliminary inquiry u/s 340 (1) by
court in two offence committed in
relation to proceeding in that court
or in respect of any document
produced or given in evidence, the
court is not required to afford
opportunity of hearing to the person
against whom it might file a
complaint
before
magistrate
initiating prosecution proceedings.
(ii) Conflicting view was taken in the
case of Sharad Pawar v. Jagmohan
Dalmiya and Ors.§§
c) Other case relied on: Iqbal Singh
Marwah and Anr. v. Meenakshi
Marwah and Anr. ***

The ratio of the case:

Whether section 340 of the Cr.P.C.
mandates a preliminary inquiry and an
opportunity of hearing to the would be
accused before a complaint is made u/s
195 of the Code ?
a) While
relying
upon
the
observation in the Constitution
Bench in the case of Iqbal Singh
Marwah (supra) which was
found in line with what was
observed in the case of Pritish
case (supra) the answer to the
question is in negative;
b) Preliminary inquiry is not
mandatory in the proceedings
u/s 340 Cr.P.C. and there is no
question of opportunity of
hearing in a scenario of this
nature.
Scope and Ambit of such Preliminary
Inquiry :

‡‡

(2002) 1 SCC 253
(2010) 15 SCC 290
***
(2005) 4 SCC 370
§§
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The ruling in the case:

a) Reliance was placed upon the case
of Iqbal Singh Marwah (supra),
where in it was held that before
filing of the complaint, the Court
may hold a preliminary inquiry and
record a finding to the effect that it
is expedient in the interests of
justice that enquiry should be made
into any of the offences referred to
in section 195 (1) (b);
b) Further by relying upon Pritish’s case
(supra), it was also held that Court is
not obliged to make a preliminary
inquiry or a complaint. But if court
decides to do so, it should make a
finding that on facts it is expedient
in the interest of justice that the
offence should be further probed
into.
Judgment and Order :
a) Observing the conflicting view taken
in the case of Sharad Pawar’s case
(supra) it was observed that the
observations made in the said case
was in the shape of an order, it was
held that the order passed in the
said on the given factual scenario.
b) Distinguishing between the order
and judgment passed by the courts,
it was held that an order is in the
given
factual
scenario.
The
judgement lays down the principles
of law.
c) The observation made in the case of
Sharad Pawar’s case shows that it
came out of the flow of the order
rather than pronouncing any
principles of law.
a) Reference
was
answered
accordingly by Three Judges Bench
of Hon’ble Supreme Court.
b) It was ordered that the matter be
placed before the regular Bench for
consideration on merits.
Harshali Chaudhary
Additional District & Sessions Judge
-cum-Faculty Member, CJA
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LATEST CASES: CIVIL
"Forcible dispossession of a person of their private property without following due process of
law, is violative of both their human right, and constitutional right under Article 300-A of the
Constitution."
- S. Ravindra Bhat, J. in Sukh Dutt Ratra v. State of H.P., (2022) 7 SCC 508, para 25
Katta Sujatha Reddy vs Siddamsetty Infra
Projects Pvt. Ltd.: 2022 SCC OnLine SC
1079-Section 10 Specific Relief Act,
1963;Whether
amendment
of
2018
retrospective or prospective
-HELD“…..ordinarily, the effect of amendment by
substitution would be that the earlier
provisions would be repealed, and amended
provisions would be enacted in place of the
earlier provisions from the date of inception of
that enactment. However, if the substituted
provisions contain any substantive provisions
which create new rights, obligations, or take
away any vested rights, then such
substitution cannot automatically be assumed
to have come into force retrospectively. In
such cases, the legislature has to expressly
provide as to whether such substitution is to
be construed retrospectively or not.
55. In the case at hand, the amendment act
contemplates that the said substituted
provisions would come into force on such
date as the Central Government may appoint,
by notification in the Official Gazette, or
different dates may be appointed for different
provisions of the Act. It may be noted that
01.10.2018 was the appointed date on which
the amended provisions would come into
effect.
56. In view of the above discussion, we do
not have any hesitation in holding that the
2018 amendment to the Specific Relief Act is
prospective and cannot apply to those
transactions that took place prior to its
coming into force i.e. on 1.10.2018.”
Article 54 of Limitation Act, 1954, section
55 of Indian Contract Act, 1872-HELD- “In
this context, we may note that Article 54 of
the Limitation Act provides for two
consequences based on the presence of
fixed time period of performance. It is only in
a case where the time period for performance
is not fixed that the purchaser can take
recourse to the notices issued and the
vendors’ reply thereto. In the case at hand,
the aforesaid circumstances do not come into

play as a fixed time period was clearly
mandated.”
Section 16 Specific Relief Act, 1963burden
to
prove
readiness
and
willingness is on the purchaser.-HELDSection 16(c) of the Specific Relief Act would
only come into force if the purchaser was
ready and willing to perform the contract
within stipulated period prescribed under the
agreement and further that the specific
performance can only be granted when
essential terms of contract are not violated in
terms of Section 16(b). In view of these
findings and in view of the facts and
circumstances of the case it was held: “From
the above, we can safely conclude that the
purchaser was not ready or willing to perform
his part of the contract within the time
stipulated
and
accordingly,
specific
performance cannot be granted for the entire
contract.”
Life Insurance Corporation vs Sanjeev
Builders Private Limited : 2022 SCC
OnLine SC 1128 -General Principles for
dealing
with
an
application
for
amendment of pleadings U/O VI R 17
CPC,1908 elaborated-HELD-Q1 Whether
the provisions of Order II Rule 2 CPC can
be made applicable to an amendment
application?-HELD- Order II Rule 2 of the
CPC cannot apply to an amendment which is
sought on an existing suit - It applies only for
a subsequent suit.”
Q2 Whether the amendment of plaint for
the purpose of enhancing the amount
towards damages could be said to be hit
by the doctrine of constructive res
judicata?-HELD- No
Q3 Whether there would be an embargo
on the court, by virtue of the sub-section
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(5) of Section 21 of the Specific Relief Act,
1963 to allow amendment when the
plaintiff
specifically
prayed
for
compensation in the plaint and later he
seeks to amend that part of the relief? –
HELD- “…… it cannot be successfully urged
that a suit for specific performance falling
under the provisions of the Act, 1963 would
not be governed by the provisions of the
CPC. It is, therefore, clear that to such a suit
the provisions contained in Order VI Rule 17
of the CPC would apply and a plaintiff who
has earlier failed to incorporate the reliefs for
compensation or who has incorporated the
reliefs
for
compensation
but
seeks
amendment in the same, could seek the
permission of the court to introduce these
reliefs by way of amendment.”
Surinder Singh Dhillon vs Vimal Jindal :
CIVIL APPEAL NO. 5539-5540 OF 2022 dt.
22.08.2022 -Section 13 of East Punjab
Rent Restriction Act, 1949: Effect of notice
served upon the tenant by the landlord to
increase the rent-HELD-“We find that even
if a notice is served upon by a landlord to
increase the rent, that notice has nothing to
do with the bonafide requirement as the
landlord is statutorily prohibited from
increasing the rent in respect of the tenanted
premises in terms of Section 6 of the Act. The
demand of rent beyond the agreed rent is not
permissible in terms of Section 6 of the Act.”
State of Rajasthan vs Phool Singh: 2022
SCC OnLine SC 1140:Whether an
employee can be reinstated in service for
the reason that now on the same set of
charges he has been acquitted by a
criminal court?-HELD-“There should be no
ambiguity in law on this subject. A
departmental proceeding is different from a
criminal proceeding. The fundamental
difference between the two is that whereas in
a departmental proceeding a delinquent
employee can be held guilty on the basis of
“preponderance of probabilities”, in a criminal

court the prosecution has to prove its case
“beyond reasonable doubt”. In short, the
difference between the two proceedings
would lie in the nature of evidence and the
degree of its scrutiny. The two forums
therefore run at different levels. For this
reason, this Court has consistently held that
merely because a person has been acquitted
in a criminal trial, he cannot be ipso facto
reinstated in service.”
G.N.R. Babu @ S.N. Babu vs Dr. B.C.
Muthappa : 2022 SCC OnLine SC 1158 Section 96, 105 and Order IX Rule 13 Code
of Civil Procedure, 1908 :When the
defendant did not avail the remedy under
Rule 13 of Order IX of CPC, whether it is
open for him to agitate in the regular
appeal u/s 96 CPC against the decree that
the trial court had no justification for
proceeding
ex
parte
against
the
appellant?-HELD- “In such a case, though
the appellant would not be entitled to lead
evidence in appeal for making out a sufficient
cause for his absence before the trial court,
he can always argue on the basis of the
record of the suit that either the suit
summons was not served upon him or that
even otherwise also, the trial court was not
justified in proceeding ex parte against him.
The reason is that under Section 105 of CPC,
when a decree is appealed from, any error,
defect or irregularity in any order affecting the
decision of the case can be set forth as a
ground of objection in the Memorandum of
Appeal.”
Balram Singh vs Kelo Devi: 2022 SCC
OnLine SC 1283 -Whether the suit
simplicitor for permanent injunction on
the basis of an unregistered agreement to
sell is maintainable when the suit for
specific performance on the basis of the
same unregistered agreement to sell is
liable to be dismissed?-HELD- “Having
conscious of the fact that the plaintiff might
not succeed in getting the relief of specific
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performance of such agreement to sell as the
same was unregistered, the plaintiff filed a
suit simplicitor for permanent injunction only.
It may be true that in a given case, an
unregistered document can be used and/or
considered for collateral purpose. However,
at the same time, the plaintiff cannot get the
relief indirectly which otherwise he/she
cannot get in a suit for substantive relief,
namely, in the present case the relief for
specific performance. Therefore, the plaintiff
cannot get the relief even for permanent
injunction on the basis of such an
unregistered document/agreement to sell,
more particularly when the defendant
specifically filed the counter-claim for getting
back the possession which was allowed by
the learned trial Court. The plaintiff cleverly
prayed for a relief of permanent injunction
only and did not seek for the substantive
relief of specific performance of the
agreement to sell as the agreement to sell
was an unregistered document and therefore
on such unregistered document/agreement to
sell, no decree for specific performance could
have been passed. The plaintiff cannot get
the relief by clever drafting”.
Raman (D) vs R Natarajan : 2022 SCC
OnLine SC 1212 -Whether a court can
grant the relief of specific performance
against a person compelling him to enter
into an agreement with a third party and
seek specific relief against such a third
party? –HELD-No. Holding that the High
Court committed a grave error in law in
granting a decree for specific performance,
the Hon’ble Apex Court held that : “ The High
Court ought to have seen that the specific
performance of the Agreement in question
comprised of two parts namely, (i) the
defendant entering into an agreement with
his brother’s wife for the purchase of a land
for providing access to the land agreed to be
sold under the suit Agreement of Sale; and
(ii) the defendant thereafter executing a sale

deed conveying the property covered by the
suit Agreement of Sale”. It was further held:
“Since the defendant’s brother’s wife was not
a party to the suit agreement of sale, the
Court cannot compel her to enter into an
agreement with the defendant. In other
words, the performance of the first part of the
obligation, which we have indicated in the
preceding paragraph, cannot be compelled
by the Court, as it depended upon the will of
a third party.”
Jagan Singh & Co vs Ludhiana
Improvement Trust : 2022 SCC OnLine SC
1144:Order XXI Rule 90(3) of Code of Civil
Procedure, 1908; dual test of material
irregularity of fraud and substantial injuryHELD- “The twin conditions of material
irregularity of fraud and substantial injury has
to be satisfied before an auction sale can be
set aside under Order XXI Rule 90(3)”
Taking note of the prolonged legal battle for
execution, it was observed : “We must note in
the end that Order XXI of the said Code is
exhaustive and in the nature of a complete
Code as to how the execution proceedings
should take place. This is the second stage
after the success of the party in the civil
proceedings. It is often said in our country
that another legal battle, more prolonged,
starts in execution proceedings defeating the
right of the party which has succeeded in
establishing its claim in civil proceedings.
This is exactly what has happened in the
present case. The various stages of Order
XXI of the said Code when violated cannot
given right to some extra indulgence merely
because the Respondent Trust is an
Improvement Trust. There cannot be a
licence to prolong the litigation ad infinitum.”

Karuna Sharma
Faculty Member
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LATEST CASES: CRIMINAL
"Expression contained in Section 17 of the DV Act, namely, “every woman in a domestic
relationship shall have the right to reside in the shared household irrespective whether she
has any right, title or beneficial interest in same”, requires an expansive interpretation,
because an “ordinary meaning” or “grammatical meaning” does not imply that the Judge
attributes a meaning to the words of a statute independently of their context or of the
purpose of the statute, but rather that he adopts a meaning which is appropriate in relation to
the immediately obvious and unresearched context and purpose in and for which they are
used."
- B.V. Nagarathna, J. in Prabha Tyagi v. Kamlesh Devi, (2022) 8 SCC 90, para 36
S.P. Mani and Mohan Dairy Vs.
Dr.Snehalatha Elangovan: 2022 SCC
OnLine SC 1238-Who is liable?
Vicarious liability: Specific Averments
in the complaint: Sections 138 and 141
of NI Act?-HELD-Hearing a Criminal
Appeal against Order quashing the
criminal proceedings initiated in a
complaint filed under Section 138 of the
Negotiable Instruments Act, 1881, the
Hon’ble Supreme Court has summarised
the conclusions as under:a.) The primary responsibility of the
complainant is to make specific
averments in the complaint so as to
make the accused vicariously liable. For
fastening the criminal liability, there is no
legal requirement for the complainant to
show that the accused partner of the firm
was aware about each and every
transaction. On the other hand, the first
proviso to subsection (1) of Section 141
of the Act clearly lays down that if the
accused is able to prove to the
satisfaction of the Court that the offence
was
committed
without
his/her
knowledge or he/she had exercised due
diligence to prevent the commission of
such offence, he/she will not be liable of
punishment.
b.) The complainant is supposed to know
only generally as to who were in charge
of the affairs of the company or firm, as
the
case
may
be.
The
other
administrative matters would be within
the special knowledge of the company or
the firm and those who are in charge of it.
In such circumstances, the complainant
is expected to allege that the persons
named in the complaint are in charge of

the affairs of the company/firm. It is only
the Directors of the company or the
partners of the firm, as the case may be,
who have the special knowledge about
the role they had played in the company
or the partners in a firm to show before
the court that at the relevant point of time
they were not in charge of the affairs of
the company.
Advertence to Sections 138 and Section
141 respectively of the NI Act shows that
on the other elements of an offence
under Section 138 being satisfied, the
burden is on the Board of Directors or the
officers in charge of the affairs of the
company/partners of a firm to show that
they were not liable to be convicted. The
existence of any special circumstance
that makes them not liable is something
that is peculiarly within their knowledge
and it is for them to establish at the trial
to show that at the relevant time they
were not in charge of the affairs of the
company or the firm.
c.) Needless to say, the final judgement
and order would depend on the evidence
adduced. Criminal liability is attracted
only on those, who at the time of
commission of the offence, were in
charge of and were responsible for the
conduct of the business of the firm. But
vicarious criminal liability can be inferred
against the partners of a firm when it is
specifically averred in the complaint
about the status of the partners 'qua' the
firm. This would make them liable to face
the prosecution but it does not lead to
automatic conviction. Hence, they are not
adversely prejudiced if they are
eventually found to be not guilty, as a
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necessary consequence thereof would
be acquittal.
d.) If any Director wants the process to
be quashed by filing a petition under
Section 482 of the Code on the ground
that only a bald averment is made in the
complaint and that he/she is really not
concerned with the issuance of the
cheque, he/she must in order to
persuade the High Court to quash the
process either furnish some sterling
incontrovertible material or acceptable
circumstances to substantiate his/her
contention. He/she must make out a case
that making him/her stand the trial would
be an abuse of process of Court.
Kanchan Kumar vs. state of Bihar:
2022 SCC OnLine SC 1222-Discharge
under Section 227 of the Cr.P.C.?HELD-Hearing a Criminal Appeal against
the concurrent dismissals by the Trial
and the High Court of the application for
discharge filed under Section 227 of the
Code of Criminal Procedure, 1973, the
Hon’ble Supreme Court noting the law
laid down in Union of India v. Prafulla
Kumar Samal and Anr., (1979) 3 SCC 4,
Sajjan Kumar v. Central Bureau of
Investigation, (2010) 9 SCC 368 and
DipakbhaiJagdishchandra Patel v. State
of Gujarat, (2019) 16 SCC 547,
summarising the principles on discharge
under Section 227 of the Cr.P.C., has
held that a simple and necessary inquiry
for a proper adjudication of an application
for discharge is bound to be conducted
for coming to a conclusion that a prima
facie case is made out for the accused to
stand trial.
Shiv Kumar Vs. State of Madhya
Pradesh: 2022 SCC OnLine SC 1164Essential element required to be
established against the accused to
bring home the charge under Section
411 of the IPC?-HELD- Hearing a
Criminal Appeal against the sustaining of
conviction by the trial Court under
Section 411 of the Indian Penal Code,
1860, the Hon’ble Supreme Court noting
the law laid down inTrimbak vs. State of
Madhya Pradesh, AIR 1954 SC 39, has
held that the essential element required

to be established against the accused to
bring home the charge under Section 411
of the IPC against him is that he had the
knowledge that articles seized from his
possession are stolen goods. The
Hon’ble Supreme Court has further held
that the disclosure statement of one
accused cannot be accepted as a proof
of the accused having knowledge of
articles seized from his possession being
stolen goods.The Hon’ble Supreme Court
has further held that the factum of selling
articles seized from his possession at a
lower price cannot, by itself, lead to the
conclusion that the accused was aware
of the theft of those articles.
Sahebrao Arjun Hon Vs. Raosaheb
S/o. Kashinath Hon & Ors.: 2022 SCC
OnLine SC 1160-Sentencing?-HELDHearing a Criminal Appeal against the
sustaining of conviction, with reduced
sentence, by the Trial Court for the
offences punishable under Sections 326,
324 and 447 read with Section 34 of the
Indian Penal Code, 1860, the Hon’ble
Supreme Court has held that as far as
the sentencing is concerned, the judicial
discretion is always guided by various
considerations such as seriousness of
the crime, the circumstances in which
crime
was
committed
and
the
antecedents of the accused. The Court is
required to go by the principle of
proportionality. If undue sympathy is
shown by reducing the sentence to the
minimum, it may adversely affect the faith
of people in efficacy of law. It is the
gravity of crime which is the prime
consideration for deciding what should be
the appropriate punishment.
State through Deputy Superintendent
of Police Vs. R. Soundirarasu Etc.:
2022 SCC OnLine SC 1150-The legal
effect of Section 13(1)(e)of the
Prevention of Corruption Act, 1988?HELD- Hearing a Criminal Appeal
against the judgments and orders
allowing
the
Criminal
Revision
Applications discharging them from the
prosecution under Section 13(2) read
with 13(1)(e) of the Prevention of
Corruption Act, 1988 read with Section
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109 of the Indian Penal Code, the
Hon’ble Supreme Court has held
thatSection 13(1)(e) of the Act 1988
makes a departure from the principle of
criminal jurisprudence that the burden will
always lie on the prosecution to prove the
ingredients of the offences charged and
never shifts on the accused to disprove
the charge framed against him. The legal
effect of Section 13(1)(e) is that it is for
the prosecution to establish that the
accused was in possession of properties
disproportionate to his known sources of
income but the term "known sources of
income" would mean the sources known
to the prosecution and not the sources
known to the accused and within the
knowledge of the accused. It is for the
accused to account satisfactorily for the
money/assets in his hands. The onus in
this regard is on the accused to give
satisfactory explanation. The accused
cannot make an attempt to discharge this
onus upon him at the stage of Section
239 of the CrPC. At the stage of Section
239 of the CrPC, the Court has to only
look into the prima facie case and decide
whether the case put up by the
prosecution is groundless.
Sanjeet Kumar Singh @ Munna Kumar
Singh Vs. State of Chhattisgarh: 2022
SCC
OnLine
SC
1117-Some
undisputable propositions of law?HELD-Hearing a Criminal Appeal against
the conviction for an offence punishable
under Section 20(b)(ii)(C) of the Narcotic
Drugs and Psychotropic Substances Act,
1985 by the Special Court and confirmed
by the High Court, the Hon’ble Supreme
Court has noted some undisputable
propositions of law as under: (i) that as per the decision of the
Constitution Bench of this Court in
Mukesh Singh vs. State (Narcotic
Branch of Delhi),(2020) 10 SCC 120,
the fact that the informant also
happened to be the investigator, may
not by itself vitiate the investigation as
unfair or biased;
(ii) that it is not always necessary that the
evidence of the police witnesses have
to be corroborated by independent

witnesses, as held in Dharampal
Singh vs. State of Punjab, (2010) 9
SCC 608and Mukesh Singh vs. State
(Narcotic Branch of Delhi), (2020) 10
SCC 120;
(iii) that the independent witnesses
turning hostile need not necessarily
result in the acquittal of the accused,
when the mandatory procedure is
followed and the other police
witnesses speak in one voice as held
in Rizwan Khan vs. State of
Chhattisgarh, (2020) 9 SCC 627; and
(iv) that once it is established that the
contraband was recovered from the
accused's possession, a presumption
arises under Section 54.
The Hon’ble Supreme Court has further
noted that if the Court has ( i) to
completely disregard the lack of
corroboration of the testimony of police
witnesses by independent witnesses;
and (ii) to turn a Nelson's eye to the
independent witnesses turning hostile,
then the story of the prosecution should
be very convincing and the testimony of
the official witnesses notably trustworthy.
If independent witnesses come up with a
story which creates a gaping hole in the
prosecution theory, about the very
search and seizure, then the case of the
prosecution should collapse like a pack
of cards. It is no doubt true that
corroboration by independent witnesses
is not always necessary. But once the
prosecution comes up with a story that
the search and seizure was conducted in
the presence of independent witnesses
and they also choose to examine them
before Court, then the Court has to see
whether the version of the independent
witnesses who turned hostile is
unbelievable and whether there is a
possibility that they have become
turncoats.
Amrinder Singh Shergill
Additional District & Sessions Judge
-cum-Faculty Member, CJA
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LATEST CASES: INSOLVENCY AND BANKRUPTCY CODE
"An important aspect to be kept in mind is that any undue sympathy to impose inadequate
sentence would do more harm to justice system and undermine the public confidence in the
efficacy of law. The society cannot long endure under serious threats and if the courts do
not protect the injured, the injured would then resort to private vengeance and, therefore, it
is the duty of every court to award proper sentence having regard to the nature of the
offence and the manner in which it was executed or committed. Thus, the punishment to be
awarded for a crime must not be irrelevant but it should conform to and be consistent with
the atrocity and brutality with which the crime has been perpetrated."
— Sanjay Kishan Kaul, J. in Jaswinder Singh v. Navjot Singh Sidhu, (2022) 7 SCC 628,
para 26
Maitreya Doshi vs Anand Rathi Global
Finance Ltd: 2022 SCC OnLine SC
1276 - Approval Of A Resolution In
Respect Of One Borrower Cannot
Discharge A Co-Borrower; Section 7HELD- The approval of a resolution in
respect of one borrower cannot certainly
discharge a co-borrower. If there are two
borrowers or if two corporate bodies fall
within the ambit of corporate debtors, there
is no reason why proceedings under
Section 7 of the IBC cannot be initiated
against both the Corporate Debtors - The
same amount cannot be realised from both
the Corporate Debtors. If the dues are
realised in part from one Corporate
Debtor, the balance may be realised from
the other Corporate Debtor being the coborrower. However, once the claim of the
Financial Creditor is discharged, there can
be no question of recovery of the claim
twice over.
Indian Contract Act, 1872 - Contract of
indemnity, contract of guarantee and
pledge. The contract of indemnity is a
contract by which one party promises to
save the other from loss caused to him by
the conduct of the promisor himself or by
the conduct of any other person. In a
contract of indemnity, promisee acting
within the scope of his authority is entitled
to recover from the promisor all damages
and all costs which he may incur. A
contract of guarantee, on the other hand,
is a promise whereby the promisor
promises to discharge the liability of a third
person in case of his default. The person
who gives the guarantee is called the

surety. The person in respect of whose
default, the guarantee is given is the
principal debtor and the person to whom
the guarantee is given is the creditor.
Anything done or any promise made for
the benefit of the principal debtor may be a
sufficient consideration to the surety for
giving the guarantee. On the other hand,
the bailment of goods as security for
payment of a debt or performance of a
promise is a pledge.
Tech Sharp Engineers Pvt Ltd v.
Sanghvi Movers ltd: 2022 SCC OnLine
SC 1249 - Pendency of proceedings in
a parallel forum not sufficient cause for
delay in filing Section 9 IBC applicationHELD- that
the
pendency
of
the
proceedings in a parallel forum is not
sufficient cause for the delay in filing an
application under Section 9 of the IBC if by
the time the application was filed, the claim
had become barred by limitation. The
provisions of the Limitation Act are
applicable to proceedings under the IBC
as far as may be. Section 14(2) of the
Limitation Act which provides for exclusion
of time in computing the period of limitation
in certain circumstances, provides as
follows:
“14. Exclusion of time of proceeding bona
fide in court without jurisdiction.— (1) …
(2) In computing the period of limitation for
any application, the time during which the
applicant has been prosecuting with due
diligence another civil proceeding, whether
in a court of first instance or of appeal or
revision, against the same party for the
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same relief shall be excluded, where such
proceeding is prosecuted in good faith in a
court which, from defect of jurisdiction or
other cause of a like nature, is unable to
entertain it.”
Similarly, under Section 18 of the
Limitation Act, an acknowledgment of
present subsisting liability, made in writing
in respect of any right claimed by the
opposite party and signed by the party
against whom the right is claimed, has the
effect of commencing of a fresh period of
limitation, from the date on which the
acknowledgment is signed. However, the
acknowledgment must be made before the
period of limitation expires.
Proceedings in good faith in a forum which
lacks jurisdiction or is unable to entertain
for like nature may save limitation.
Similarly, acknowledgment of liability may
have the effect of commencing a fresh
period of limitation.
The Supreme Court observed that for the
purpose of limitation, the relevant date is
the date on which the right to sue accrues
which is the date when a default occurs.
The condition precedent for condonation of
the delay in filing an application or appeal
is the existence of sufficient cause.
Whether the explanation furnished for the
delay would constitute “sufficient cause” or
not would be dependent upon facts of
each case. However, there cannot be any
straitjacket formula for accepting or
rejecting the explanation furnished by the
Appellant/applicant for the delay in taking
steps.
When an appeal is filed against an order
rejecting an application on the ground of
limitation, the onus is on the Appellant to
make out sufficient cause for the delay in
filing the application. The date of
enforcement of the IBC and/or the date on
which an application could have first been
filed under the IBC are not relevant in
computation of limitation.
“It would be absurd to hold that the
CIRP could be initiated by filing an

application under Section 7 or Section
9 of the IBC, within three years from the
date on which an application under
those provisions of the IBC could have
first been made before the NCLT even
though the right to sue may have
accrued decades ago.”
Further, the fact that an application for
initiation of CIRP, may have been filed
within three years from the date of
enforcement of the relevant provisions of
the IBC is inconsequential. What is
material is the date on which the right to
sue accrues, and whether the cause of
action continuous.
In the case at hand, the last
acknowledgment was in 2013 and the
Madras High Court neither suffered from
any defect of jurisdiction to entertain the
winding up application nor was unable to
entertain the winding up application for any
other cause of a like nature.
As the limitation for initiation of winding up
proceedings in the Madras High Court
stopped running on the date on which the
Winding Up petition was filed, the initiation
of proceedings in Madras High Court
would not save limitation for initiation of
proceedings for initiation of CIRP in the
NCLT under Section 7 of the IBC.

State Tax Officer v. Rainbow Papers
Ltd: 2022 SCC OnLine SC 1162 - IBC’s
Section 53 does not over-ride Section
48 of GVAT Act; Adjudicating Authority
may reject Resolution Plan if it ignores
statutory dues payable to State/Legal
authority - HELD- while reversing the
NCLAT order wherein it was held that the
Government cannot claim first charge over
the property of the Corporate Debtor, as
Section 48 of the Gujarat Value Added
Tax, 2003 (GVAT Act), which provides for
first charge on the property of a dealer in
respect of any amount payable by the
dealer on account of tax, interest, penalty
etc. under the said GVAT Act, cannot
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prevail over Section 53 of the Insolvency
and Bankruptcy Code, 2016 (IBC).
Holding that NCLAT clearly erred in its
observation that Section 53 of the IBC
over-rides Section 48 of the GVAT Act, the
Court observed that, Section 48 of the
GVAT Act is not contrary to or inconsistent
with Section 53 or any other provisions of
the IBC. Under Section 53(1)(b)(ii), the
debts owed to a secured creditor, which
would include the State under the GVAT
Act, are to rank equally with other
specified debts including debts on account
of workman’s dues for a period of 24
months
preceding
the
liquidation
commencement date.
Going into the scheme of both the
Statutes, the Court said that Section 3(30)
of the IBC defines secured creditor to
mean a creditor in favour of whom security
interest is credited. Such security interest
could be created by operation of law. The
definition of secured creditor in the IBC
does not exclude any Government or
Governmental Authority. Likewise, the
State is a secured creditor under the
GVAT Act.
On the validity of a resolution plan which
does not meet the requirements of Section
30(2) of the IBC, the Court held that the
same would be invalid and not binding on
the Central Government, any State
Government, any statutory or other
authority, any financial creditor, or other
creditor to whom a debt in respect of dues
arising under any law for the time being in
force is owed. Such a resolution plan
would not bind the State when there are
outstanding statutory dues of a Corporate
Debtor.
Explaining the scope of Section 31 of the
IBC, the Court said that if a Resolution
Plan meets the requirements, the
Adjudicating Authority is mandatorily
required to approve the Resolution Plan
under Section 31(1). On the other hand,
Section 31(2), which enables the
Adjudicating Authority to reject a
Resolution Plan which does not conform to

the requirements referred to in Section
31(1), uses the expression “may”. If the
established facts and circumstances
require discretion to be exercised in a
particular way, discretion has to be
exercised in that way. If a Resolution Plan
is ex facie not in conformity with law and/or
the provisions of IBC and/or the Rules and
Regulations framed thereunder, the
Resolution would have to be rejected.
It was, hence, held that if the Resolution
Plan ignores the statutory demands
payable to any State Government or a
legal authority, altogether, the Adjudicating
Authority is bound to reject the Resolution
Plan. Consequently, the Court observed
that the Committee of Creditors, which
might include financial institutions and
other financial creditors, cannot secure
their own dues at the cost of statutory
dues owed to any Government or
Governmental Authority or for that matter,
any other dues.
Hence, if a company is unable to pay its
debts, which should include its statutory
dues to the Government and/or other
authorities and there is no plan which
contemplates dissipation of those debts in
a phased manner, uniform proportional
reduction, the company would necessarily
have to be liquidated and its assets sold
and distributed in the manner stipulated in
Section 53 of the IBC.

Sundresh Bhat v. Central Board of
Indirect Taxes and Customs: 2022 SCC
OnLine SC 1101– IBC prevails over
Customs Act once moratorium is
imposed; CBIC has limited jurisdiction,
cannot initiate recovery of dues - HELDthat the Insolvency and Bankruptcy Code,
2016 (IBC) would prevail over the
Customs Act, 1962 to the extent that once
moratorium is imposed in terms of
Sections 14 or 33(5) of the IBC as the
case may be, the Central Board of Indirect
Taxes and Customs (CBIC) only has a
limited jurisdiction to assess/determine the
quantum of customs duty and other levies
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as it does not have the power to initiate
recovery of dues by means of
sale/confiscation, as provided under the
Customs Act.
In India, when the corporate insolvency
process commences, the adjudicating
authority is mandated to declare a
moratorium on continuation or initiation of
any coercive legal action against the
Corporate Debtor. Even if a company goes
into liquidation, a moratorium continues in
terms of Section 33(5) of the IBC.
Section 14 of the IBC prescribes a
moratorium on the initiation of CIRP
proceedings and its effects. One of the
purposes of the moratorium is to keep the
assets of the Corporate Debtor together
during the insolvency resolution process
and to facilitate orderly completion of the
processes envisaged under the statute.
Such measures ensure the curtailing of
parallel proceedings and reduce the
possibility of conflicting outcomes in the
process. Further, one of the motivations of
imposing a moratorium is for Section
14(1)(a), (b), and (c) of the IBC to form a
shield that protects pecuniary attacks
against the Corporate Debtor. This is done
in order to provide the Corporate Debtor
with breathing space, to allow it to
continue as a going concern and
rehabilitate itself.
The Court, hence, observed that any
contrary interpretation would crack this
shield
and
would
have
adverse
consequences on the objective sought to
be achieved.
The Court, further, explained that, the IBC,
being the more recent statute, clearly
overrides the Customs Act. Section 142A
of the Customs Act notes that the Custom
Authorities would have first charge on the
assets of an assessee under the Customs
Act, except with respect to cases under
Section 529A of Companies Act 1956,
Recovery of Debts Due to Banks and
Financial
Institutions
Act
1993,
Securitisation and Reconstruction of
Financial Assets and Enforcement of

Security Interest Act, 2002 and the IBC,
2016. This exception created under the
Customs Act is duly acknowledged under
Section 238 of the IBC as well. Section
238 of the IBC clearly overrides any
provision of law which is inconsistent with
the IBC. It was, hence, held that,
“The Customs Act and the IBC act in
their own spheres. In case of any
conflict, the IBC overrides the Customs
Act.”
On the scope of power of CBIC, the Court
held that CBIC can only initiate
assessment or re-assessment of the
duties and other levies. They cannot
transgress such boundary and proceed to
initiate recovery in violation of Sections 14
or 33(5) of the IBC. The interim resolution
professional, resolution professional or the
liquidator, as the case may be, has an
obligation to ensure that assessment is
legal and he has been provided with
sufficient
power
to
question
any
assessment, if he finds the same to be
excessive.
The Court also took note of the fact that
issuing a notice under Section 72 of the
Customs Act for non-payment of customs
duty falls squarely within the ambit of
initiating legal proceedings against a
Corporate Debtor. Even under the
liquidation process, the liquidator is given
the responsibility to secure assets and
goods of the Corporate Debtor under
Section 35(1)(b) of IBC. On the other
hand, the authorities under the Customs
Act have a limited jurisdiction to determine
the quantum of operational debt in order to
stake claim in terms of Section 53 of the
IBC before the liquidator. CBIC does not
have the power to execute its claim
beyond the ambit of Section 53 of the IBC.

Mahima Tuli
Research Fellow
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NOTIFICATION
Ministry of Finance issues revised guidelines for compounding of offence under
the Income -Tax Act, 1961: On 16-9-2022 the CBDT has issued revised guidelines for
compounding of offence under the Income-Tax Act, 1961 to simplify and facilitate
compounding of offences under Income Tax Act, 1961 with reference to various
offences covered under the prosecution provisions of the Act.
Key Points:


Offence punishable under Section 276 of IT Act, 1961 have been made
compoundable. Section 276 deals with Removal, concealment, transfer or
delivery of property to thwart tax recovery.



Offence under Direct Taxes Laws where case of an applicant, who has convicted
earlier with imprisonment for less than two years being previously noncompoundable has now been made compoundable.



Relaxation of time: Time limit for acceptance of compounding application has
been relaxed with the approval of Chief Commissioner of Income Tax from the
earlier limit of 24 months to 36 months now. In such cases where relaxation has
been provided compounding charges would be @1.5 times more than the normal
compounding charges.



Complexity in procedure has been simplified now by intimating the applicant that
the application is found acceptable or non-acceptable along with compounding
charges.



Compounding charges for failure to pay Tax Deducted at Source (TDS) and Tax
Collected at Source (TCS) @2% per month up to 3 months and 3% per month
beyond 3 months have been reduced to 1% and 2% respectively. 10

10

https://timesofindia.indiatimes.com/business/india-business/cbdt-makes-some-offences-under-i-t-actcompoundable/articleshow/94274273.cms
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EVENTS OF THE MONTH


A group of 13 Trainee Judicial Officers alongwith Mr.Rajib Bhattacharjee from
Tripura Judicial Academy came to Chandigarh Judicial Academy from September 1
to September 4, 2022 for Knowledge Sharing and Exposure. During their stay, the
academic sessions were organized for two days which were taken by Dr.Balram K
Gupta, Director (Academics) and Ms.Madhu Khanna Lalli, ADJ-cum-Faculty
Member, CJA. They visited the District Court, Chandigarh accompanied by
Sh.Pradeep Mehta, Faculty Member, CJA. Furthermore, they were taken for local
sightseeing to places namely Sukhna Lake, PCA Stadium, Pinjore Garden and Nada
Sahib Gurudwara.



Chandigarh Judicial Academy organized Refresher-cum-Orientation Course on
September 10, 2022 for the Civil Judges-cum-Judicial Magistrate of Punjab &
Haryana. This programme was divided into four sessions. The first session was on
Admissibility of Electronic Records which was taken by Ms.Harshali Chaudhary,
ADJ-cum-Faculty Member. Sh.Pradeep Mehta, Faculty Member, took the second
session on Custody During Investigation: Legal Scenario. The third session on
Electricity Act: An Overview was taken by Ms.Sonia Kinra, ADJ-cum-Faculty
Member and the last session which was on Fundamentals Governing Execution was
addressed by Sh.Amrinder Singh Shergill, ADJ-cum-Faculty Member.



A one day Workshop on Commercial Courts Act for Additional District & Sessions
Judges from the states of Punjab, Haryana and UT Chandigarh on September 24,
2022 was organized by Chandigarh Judicial Academy. Sh.Ajay Kumar Sharda,
Director (Administration), CJA, gave the introductory remarks. This programme was
divided into four sessions which were taken by: Ms.Madhu Khanna Lalli, ADJ-cumFaculty Member, CJA, Dr.Ashwinie Kumar Bansal, Advocate, Punjab & Haryana
High Court, Sh.Anand Chhibbar, Sr. Advocate, Punjab & Haryana High Court on
Commercial Courts Act. One session on Prosecution Sanction in PC Act was
delivered by Sh.Pradeep Mehta, Faculty Member.



A

programme

on

ECT_4_22:

Advocate

E-Courts

programme

at

District

Headquarters & ECT_7_22: Advocate E-Courts Programme at Taluka/Village in
accordance with the E-Committee Special Drive Training and Outreach Programme
through the Chandigarh Judicial Academy, was held on September 26, 2022 by
Ms.Harshali Chaudhary, ADJ-cum-Faculty Member. A total of 133 participants
registered out of which 100 attended the same. The topics of the programme were
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Orientation, Introduction to e-Committee and e-Courts Project, other electronic case
management services and tools for advocates, e-filing introduction, e-filing
guidelines, important of document scanning, video conferencing and assistance
manuals.


Chandigarh Judicial Academy has organized a programme for Section Officers from
the state of Haryana from September 26 to September 30, 2022. The training
engulfs various topics such as Service Rules, E-billing, New Pension Scheme
(NPS), Medical Reimbursement Police, Budget and Accounting Rules, Noting and
Drafting and Taxation Matters etc.



Three Days Revenue Training for Fresher IAS Officers from the state of Haryana
was organized from September 28 to September 30, 2022 at Chandigarh Judicial
Academy. The topics for the said training included: Land Records: An Overview,
Adjudication of Ejectment Petitions under the Punjab Security of Land Tenures Act,
1953, Land Acquisition Act 1894: Determination of Compensation/ Adjudication of
Apportionment Claims, Common purpose lands under the East Punjab Holdings
(Consolidation & Prevention of Fragmentation) Act 1948 and Punjab Village
Common Lands Act, 1961 – Disposal of Claims under Sections 7 & 13 A Punjab
VCL (as amended by Haryana), Common purpose lands under the East Punjab
Holdings (Consolidation & Prevention of Fragmentation) Act 1948 and Punjab
Village Common Lands Act, 1961 – Disposal of Claims under Sections 7 & 13 A
Punjab VCL (as amended by Haryana), Occupancy Tenants vesting of Proprietary
rights : The Haryana Dholidar, Butimar, Bhondedar and Muqararidar (Vesting of
Proprietary Rights) Act, 2010, Determination of Compensation/Adjudication of
apportionment claims under the land acquisition rehabilitation & resettlement Act,
2013, Writing Judgments/orders in proceeding under the Punjab Village Common
Lands Act 1961 & by the quasi judicial authorities under the various enactments
pertaining to land, Handling Court work; ensuring compliance with the principles of
natural justice & with the court orders, Conducting partition proceedings under the
Punjab Land Revenue Act 1887, Disposal of appeals & revision petitions pertaining
to partition of agricultural land under the Punjab Land Revenue Act 1887. The
resource persons for the said programme were Justice S.S Saron (Former Judge
Punjab & Haryana High Court), Justice Paramjeet Singh Dhaliwal (Former Judge
Punjab & Haryana High Court), Sh. B.M Lal, Faculty Member, CJA and Faculty from
HIPA including Ms.Keshni Anand Arora (Ex Chief Secretary, Haryana).
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