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MENACE OF OVERCROWDED PRISONS
―A prison is a sound-proof planet, walled from view and visits
regulated, and so, rights of prisoners are hardly visible, checking is
more difficult and the official position of the repository of power
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inspires little credibility where victims can be political protesters,
unpopular figures, minority champions or artless folk who might fail to
propitiate arrogant power of minor minions‖ - Justice V.R. Krishna
Iyer.
Prisons are mysterious places. They remain scarcely studied as
institutions and not much is known about the life and challenges
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faced by the inmates inside. No Doubt the Hon‘ble Supreme Court of
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India and the Hon‘ble High Courts across India have through its
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various judgments tried to reform the prison administration, yet
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various problems remain akin to it. However, during the pandemic,
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prisons emerged as hotspots of infection. The enforcement of
COVID-19 prevention measures such as social distancing and
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maintaining hygiene was a very difficult task in overcrowded prisons.
To mitigate the spread of COVID-19, prisons resorted to limiting
recreation, work opportunities and visitations which are vital for
rehabilitation. The ‗Walled view‘ as aptly described by Justice V.R.
Krishna Iyer, in Sunil Batra v. Delhi Admn., (1978) 4 SCC 494, has
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recently attracted greater attention towards the two major problems
i.e the overcrowding of prisons as well as understaffed prisons during
the pandemic. Though, the problem had been persistent around the
world since many years.
Taking cognizance of the potential risk, the Supreme Court in March
2020 issued several directions for decongestion of prisons including
setting up of High Powered Committees in all states/UTs to
determine which prisoners may be released on interim bail or parole,
on the basis of the nature of offence, the number of years to which
the prisoner had been sentenced, or the severity of the offence for
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which they have been charged. Various High Courts have also issued guidelines in this
matter. According to a study that cites data from the Commonwealth Human Rights
Initiative (CHRI), a total of 68,264 prisoners were released on interim bail across the
country until 14 December 2020 as per the guidelines of the Committees.
The occupancy rate of the prisons in India is calculated as the percentage of the ratio of
inmate population to total capacity in prisons. An occupancy rate of more than 100%
implies that the prisons are overcrowded and if it is below 100%, it means that the prisons
are not yet filled to their capacity. By the end of 2020, the occupancy rate of the prisons in
the country was 118%. That is, despite the various measures taken during the pandemic,
the prisons continued to be overcrowded in the country. Further, in 2021, the crisis of
overcrowding was most acute in Uttrakhand, Uttar Pradesh and Delhi where the
occupancy rate crossed 180%.
A recent news report published in The Hindu on 11 th Oct, 2022 has put the spotlight back
on the age-old problem of overcrowded prisons in India. Data show that in 2021, the
latest year for which numbers are available, over 5.54 lakh people were lodged in prison,
while the total capacity of Indian jails was about 4.25 lakh. This means that the occupancy
rate of Indian prisons was 130%, a peak at least in the last decade.
The other major problem associated with overcrowding is understaffed prisons. The
actual strength of prison staff in the country was 61,296 as of 31 December 2021 against
the sanctioned strength of 87,961. In other words, prisons were working with only 70% of
the sanctioned staff strength despite an increasing problem of overcrowding.
The prisons are supposed to reform and rehabilitate the offenders however the issues of
overcrowding, understaffing and insufficient funds continues to plague the prisons in
India, affecting their ability to function as reformation centers. The issue of overcrowding
is not new and not restricted to India alone. However, these issues had assumed greater
importance amidst the COVID-19 pandemic as prison inmates are one of the most
vulnerable groups. Hence, it is time for the governments to take immediate notice & take
steps to reduce overcrowding and its related problems.

Ajay Kumar Sharda
Director (Administration)
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MEDICAL TERMINATION OF PREGNANCY

Earlier abortion was punishable under section 312 IPC as intentionally ―causing miscarriage‖.
Except where abortion was carried out to save the life of the woman, it was a punishable
offence. In India, Medical Termination of Pregnancy (MTP) Act, 1971 has been enacted on
the lines of U.K. Abortion Act, 1967. With the introduction of MTP Act abortion had become
legal under certain circumstances. The statute provides for early termination of pregnancy on
satisfaction of certain conditions and not on demand.
In 2021, Medical Termination of Pregnancy (MTP) Act, 1971, Amendment Act 2021 was
passed which allowed women to seek safe abortion on certain grounds upto 24 weeks of
pregnancy. The Amendment further simplified the process by requiring the opinion of only
one Registered Medical Practitioner (RMP) till 20 weeks of pregnancy. As per Section 3(2) of
the MTP Act as amended upto 2021, the opinion of two RMPs is now required only if the
length of the pregnancy exceeds 20 weeks but does not exceed 24 weeks. The termination
of pregnancy, is permissible if :
1) The continuance of the pregnancy would involve a risk to the life of the
pregnant woman or of grave injury to her physical or mental health; or
2) There is a substantial risk that if the child were born, it would suffer from any
serious physical or mental abnormality.
The length of pregnancy becomes inconsequential in cases where such termination is
necessitated by the diagnosis of any of the substantial foetal abnormalitie by a Medical
Board. {section 3 (2-B)}. According to the explanations 1&2 to this provision pregnancy of
any woman can be terminated when the same is the result of a rape or a failure of birthcontrol methods. Both these eventualities have been equated with a 'grave injury to the
mental health' of a woman.
It is often noticed that while examining the rape victims the doctors do not probe the
possibility of pregnancy and therefore the pregnancy goes undetected. Unfortunately in such
cases the medico-legal reports are also prepared in irresponsible manner, oblivious of the
consequences. The amendment in the Act has facilitated the rape victims and women with
forced pregnancy to get the pregnancy terminated upto 24.

In case titled X vs The

Principal Secretary, Health and Family Welfare Department, Govt. of N.C.T. & Anr. Civil
Appeal No 5802 of 2022 decided on September 29, 2022 Hon‘ble Apex Court has held
that MTP Act recognises the reproductive autonomy of every pregnant women
of her marital status) to choose medical intervention to terminate her pregnancy.

(irrespective
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However, it has to be kept in mind that the consent of the pregnant woman is essential for
proceeding with the termination of pregnancy as enumerated in Section 3(4)(b) of the MTP
Act, 1971. Section 3(4)(a) of the MTP Act deals with the exception and provides that when
the pregnant woman is below eighteen years of age or is a 'mentally ill' person, the
pregnancy can be terminated if the guardian of such pregnant woman gives consent for the
same. The only other exception is found in Section 5(1) of the MTP Act which permits a
registered medical practitioner to proceed with the termination of pregnancy when he/she is
of an opinion, formed in good faith, that the same is 'immediately necessary to save the life of
the pregnant woman'.
In case titled Bashir Khan vs State of Punjab and another 2014(4) RCR( Crl) 148 Hon‘ble
Punjab & Haryana High Court has held that in a matter relating to termination of pregnancy of
a minor who is a victim of rape , there needs to be a greater sense of urgency. It was further
held that there shall be general instructions given by Director General of Police to all the
police stations who register cases of rape and who receive information about victims
pregnancy to render all assistance for admission in government hospitals and render medical
assistance as a measure of support to the traumatized victim. The need to apply to the court
for permission would arise only where there is a conflict whether pregnancy should be
terminated or not or when there is a difference of opinion between the two RMPs.
In another case titled Vijender vs State of Haryana & others 2015(1)RCR ( Civil) 163
Hon‘ble Punjab & Haryana High Court held that if a plea for termination of pregnancy is made
, that should be dealt with such sensitivity as the occasion demands. The directions issued in
Bashir Khan‘s case (supra) to Director General of Police were reiterated.
No doubt the unambiguous language of the Medical Termination of Pregnancy Act, 1971 as
amended upto 2021 permits termination of pregnancy on the grounds mentioned therein but ,
in the latter cases, permission from the Courts is a necessary safeguard in order to prevent
abuse and exploitation, which might result, taking into account the inevitable subjectivity
involved in such matters. At this juncture special attention needs to be given to the
observations made by Hon‘ble Supreme Court in case titled Voluntary Health Association
of Punjab vs. Union of India - 2016(10) SCC 265 on the aspect of abuse of the MTP Act to
eliminate female fetuses as well as the reasons for enacting the PCPNDT Act.
A cautious approach has been taken by the Hon‘ble Bombay High Court in case titled XYZ
vs Union of India Writ Petition No.10835 of 2018 wherein the petitioners had applied for
appropriate orders to permit them to medically terminate pregnancies, even though the
length of their respective pregnancies had exceeded 20 weeks (under the old Act). It was
held that a registered medical practitioner may medically terminate pregnancy which had
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exceeded 20 weeks, without permission from the High Court, only where he is of opinion,
formed in good faith, that the termination of such pregnancy is immediately necessary to
save the life of the pregnant woman, which means that the registered medical practitioner is
of the opinion that unless pregnancy is terminated immediately, the pregnant woman might
succumb.
It was further held that where a pregnant woman, the length of whose pregnancy had
exceeded 20 weeks sought termination of such pregnancy on the ground that its continuance
would involve grave injury to her physical or mental health or where there is a substantial risk
that if the child were born, it would suffer from such physical or mental abnormalities as to be
seriously handicapped, such woman will have to seek permission from the High court and
unless such permission is granted no Registered Medical Practitioner can terminate such
pregnancy , inter alia on the basis of the interpretation of the provisions in section 5 of the
MTP Act.
In the first instance mentioned hereinbefore, if termination of pregnancy is not undertaken by
the registered medical practitioner immediately, the inevitable delay involved in the legal
process might even lead to the demise of the pregnant woman. In the latter cases however,
there may not be any immediate threat to the life of the pregnant woman, but, nevertheless
the continuance of pregnancy, particularly where the pregnancy is the result of sexual abuse
or failure of birth control methods, may deprive the concerned woman of her right to live with
human dignity. Though there may not be immediate threat to the life of the woman in
question, the courts must recognise the ramifications of unnecessary delays and lack of
promptitude in the attitude of authorities when dealing with termination of pregnancies.
If a case is made out for grant of permission, appropriate orders can be made on several
aspects, including, inter alia on the aspect of immunity to registered medical practitioner,
maintenance of proper documentation etc. Nevertheless the proceedings in the courts should
not be unduly delayed, leading to a situation where the pregnancy cannot be terminated
without endangering the life of the woman in question as in such delays compensation may
actually provide no solace to the woman concerned.

Madhu Khanna Lalli
Additional District & Sessions Judge
-cum-Faculty Member
Chandigarh Judicial Academy
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LATEST CASES: CIVIL
"Interpretation of law has two essential purposes: one is to clarify to the people governed by it,
the meaning of the letter of the law; the other is to shed light and give shape to the intent of the
lawmaker. And, in this process the courts’ responsibility lies in discerning the social purpose
which the specific provision subserves. Thus, the cold letter of the law is not an abstract
exercise in semantics which practitioners are wont to indulge in. So viewed the law has birthed
various ideas such as implied conditions, unspelt but entirely logical and reasonable obligations,
implied limitations, etc. The process of continuing evolution, refinement and assimilation of
these concepts into binding norms (within the body of law as is understood and enforced)
injects vitality and dynamism to statutory provisions. Without this dynamism and
contextualisation, laws become irrelevant and stale."
— Ravindra Bhat, J. in Apex Laboratories (P) Ltd. v. CIT, (2022) 7 SCC 98, para 40
Ishwar & Ors. vs Gram Panchayat Parli
(Arising out of SLP(C)No.26284 of 2017)
Khurd: SLP(C) No(s). 11142/2020 dt. 19
dt. 11.10.2022 -Order XXII Rule 2, Code
October 2022 - Interpretation of Section
of Civil Procedure, 1908 : Whether on
13 of the Punjab Village Common Lands
the
non-substitution
of
legal
(Regulation) Act, 1961, Section 45 of the
representatives of some of the plaintiff –
Punjab Land Revenue Act, 1887 –HELDowners of the land and/or whether on
In an appeal against the impugned
demise of the some of the respondents
judgment and order passed by the Hon‘ble
during the pendency of the first appeal,
High Court of Punjab and Haryana at
the entire appeal would stand abated or
Chandigarh, the Hon‘ble Apex Court held :
it will be so only in respect of the
“Section 45 of the Punjab Land Revenue
particular deceased respondent-HELDAct shall be applicable only in a case where
No, In an appeal against the impugned
the plaintiff wants to protect his possession
judgment and order passed by the High
on the basis of his name in the mutation
Court of Judicature at Hyderabad for the
record and/or revenue record. However,
State of Telangana and the State of Andhra
any dispute with respect to mutation entry
Pradesh whereby the High Court dismissed
can only be before the revenue authorities
the Second Appeal filed by the appellants
only. Section 13B of the Act, 1961 is very
and held the judgment and decree of the
clear. It provides that no Civil Court shall
trial court stands nullified by reason of
have jurisdiction in respect of any matter
death of one of the plaintiffs and that the
which any revenue court/office or authority
suit stood abated, the Hon‘ble Apex Court
is empowered by or under the said Act to
while allowing the appeal relied on Delhi
determine.” The Hon‘ble Apex Court
Development Authority vs. Diwan Chand
dismissed the appeal against the impugned
Anand and Others, (2022) SCC Online
order and judgment and held that ―the High
SC 855, wherein it was held :
Court has rightly allowed the Second
“36. Thus, as observed and held by the
Appeal and held that the suit before the
Court:(i) The death of a plaintiff or
Civil Court challenging the mutation entry
defendant shall not cause the suit to abate
was not maintainable at all and there was a
if the right to sue survives;
bar of filing the civil suit.”
(ii) If there are more plaintiffs or defendants
than one, and any of them dies, and where
the right to sue survives to the surviving
Siravarapu Appa Rao vs Dokala Appa
plaintiff or plaintiffs alone, or against the
Rao : CIVIL APPEAL No.7145 OF 2022
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surviving defendant or defendants alone,
the Court shall cause an entry to that effect
to be made on the record, and the suit shall
proceed at the instance of the surviving
plaintiff or plaintiffs, or against the surviving
defendant or defendants (Order 22 Rule 2);
(iii) Where one of two or more defendants
dies and the right to sue does not survive
against the surviving defendant or
defendants alone, or a sole defendant or
sole surviving defendant dies and the right
to sue survives, the Court, on an application
made in that behalf, shall cause the legal
representative of the deceased defendant
to be made a party and shall proceed with
the suit. Where within the time limited by
law no application is made under subrule 1
of Order 22 Rule 4, the suit shall abate as
against the deceased defendant;
(iv) The provision of Order 22 shall also
apply to the appeal proceedings also.”
S
Ramachandra
Rao
vs
S
Nagabhushana Rao: 2022 SCC OnLine
SC 1460:Section 11 - Res Judicata Code
of Civil Procedure, 1908-HELD - Doctrine
of res judicata is attracted not only in
separate subsequent proceedings but also
at the subsequent stage of the same
proceedings. Moreover, a binding decision
cannot lightly be ignored and even an
erroneous decision remains binding on the
parties to the same litigation and
concerning the same issue, if rendered by a
Court of competent jurisdiction. Such a
binding decision cannot be ignored even on
the principle of per incuriam because that
principle applies to the precedents and not
to the doctrine of res judicata.
Section 32 ,Advocates Act, 1961 – HELD:
The enabling provision of Section 32,
whereby any Court, authority or person may
permit any non-advocate to appear before it
or him in any particular case is difficult to be
read as creating a corresponding bar in

giving permission to a GPA holder of a
party to represent that party as such, if the
said GPA holder, during pendency of the
proceedings in the Court, gets enrolled as
an advocate.
C.S. Ramaswamy versus V.K. Senthil &
Ors. :2022 SCC OnLine SC 1330: Section
17 of the Limitation Act, 1963 : Plea of
Fraud , Order VII Rule 11: Rejection of
Plaint-HELD- In an appeal against the
impugned common judgment and order
passed by the High Court of Judicature at
Madras by which the High Court has
dismissed the civil revision petitions and
has confirmed the orders passed by the
learned
Trial
Court
rejecting
the
applications filed under Order VII Rule 11 of
Code of Civil Procedure, the Hon‘ble Apex
Court, referring to Raghwendra Sharan
Singh Vs. Ram Prasanna Singh (Dead)
by Legal Representatives, (2020) 16 SCC
601 and T. Arivandandam v. T.V.
Satyapal, (1977) 4 SCC 467 HELD: “ The
averments and allegations in the plaint with
respect to fraud are not supported by any
further averments and allegations how the
fraud has been committed/played. Mere
stating in the plaint that a fraud has been
played is not enough and the allegations of
fraud must be specifically averred in the
plaint, otherwise merely by using the word
“fraud”, the plaintiffs would try to get the
suits within the limitation, which otherwise
may be barred by limitation.‖ Further held
that “By such a clever drafting and using
the word "fraud", the plaintiffs have tried to
bring the suits within the period of limitation
invoking Section 17 of the Limitation Act.
The plaintiffs cannot be permitted to bring
the suits within the period of limitation by
clever drafting, which otherwise is barred by
limitation‖
Karuna Sharma
Faculty Member
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LATEST CASES: CRIMINAL
"Right to fair and speedy trial applies as much to the victim as the accused. Right to get
speedy justice applies to the victim as well. Hence considering the gravity and seriousness
of the crime, if the trial is expedited by the court, it could not to be said that such trial was not
fair to the accused. Of course, while expediting the trial, it is imperative on the court to see
that the due procedure is followed during the course of trial."
- Bela M. Trivedi, J. in Mohd. Firoz v. State of M.P., (2022) 7 SCC 443, para 48
State of Himachal Pradesh Vs Nirmal
the order of summoning issued for
Kaur @ Nimmo and Ors.: 2022 SCC
commission of the offences under
OnLine SC 1462-(i) Whether it is
Sections 500 read with Section 34 of the
necessary to particularize the species
Indian Penal Code, the Hon'ble Supreme
of the contraband recovered - poppy
Court has held that the claim made by a
husk, poppy straw etc.?
person involved in politics that the
(ii) So long as the prosecution proves
answers provided by his rival in public
that what was recovered was the
office to the questions posed by him, will
sample of poppy straw and whether it
expose his scam, cannot be per se stated
is necessary for the prosecution to
to be intended to harm the reputation of
bring in materials to show as to what
the person holding office. The statements
was the species of the contraband
such as "I will expose you", "I will expose
recovered?-HELD- Hearing a Criminal
your corrupt practices" and "I will expose
Appeal preferred against the judgment of
the scam in which you are involved, etc."
acquittal in the matter of an offence
are not by themselves defamatory unless
punishable under Section 15(c) of the the
there is something more.
Narcotic
Drugs
and
Psychotropic
Md. Jabbar Ali & Ors. Vs. State of
Substances Act, 1985, the Hon'ble
Assam: 2022 SCC OnLine SC 1440Supreme Court has held that once a
Extent to which Superior Court can
Chemical Examiner establishes that the
reappreciate
and
reappraise
the
seized 'poppy straw' indicates a positive
evidence on record?-HELD- Hearing a
test for the contents of 'morphine' and
Criminal Appeal preferred against the
'meconic acid', it is sufficient to establish
concurrent findings in the matter of
that it is covered by sub-clause (a) of
commission of offence punishable under
Clause (xvii) of Section 2 of the 1985 Act
Section 148, 302 read with Section 149,
and no further test would be necessary for
323 read with Section 148 and Section
establishing that the seized material is a
447 read with Section 149 of the Indian
part of 'papaver somniferum L'. In other
Penal Code, the Hon'ble Supreme Court
words, once it is established that the
has held that though in cases of
seized 'poppy straw' tests positive for the
concurrent findings of fact, this Court will
contents of 'morphine' and 'meconic acid',
ordinarily not interfere with the said
no other test would be necessary for
findings, this Court is empowered to do so
bringing home the guilt of the accused
if in case it finds inter alia, misreading of
under the provisions of Section 15 of the
the evidence or where the conclusions of
1985 Act.
the High Court are manifestly perverse.
Manoj Kumar Tiwari Vs. Manish Sisodia
Gurmail Singh & Anr. Vs. State of Uttar
& Ors.: 2022 SCC OnLine SC 1434Pradesh & Anr.: 2022 SCC OnLine SC
Essential ingredient of Section 499
1439-Whether the reduction in number
IPC?-HELD- Hearing a Criminal Appeal
of the convicts below five on account
preferred against the judgment upholding
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of death of the co-accused got any
impact or effect on the surviving
convict(s)
in
the
matter
of
consideration of his/their, vicarious
liability in view of Section 149, I.P.C.?HELD-Hearing
a
Criminal
Appeal
preferred against the judgment upholding
conviction for offences under Sections
302/149, 307/149, 147 and 148 of the
Indian Penal Code, the Hon'ble Supreme
Court has held that the effect and impact
of reduction of the number of convicts
pending an appeal owing to the death of
co-convicts is bound to be different from
the effect and impact of reduction of the
number of accused/convicts on account of
acquittal. The Hon'ble Supreme Court has
further held that the mere fact that seven
out of the ten convicts died, during the
pendency of Appeals, could not be a
reason, by that itself, to canvass non
applicability
of
the
provision
for
constructive/vicarious liability, arising out
of the achievement of the common object
by the unlawful assembly.
Ramanand @ Nandlal Bharti Vs. State
of Uttar Pradesh, 2022 SCC OnLine SC
1396-(i) Carrying away by heinous
nature of the crime or the gruesome
manner in which it was found to have
been committed?
(ii) Effective and meaningful legal aid?HELD- Hearing a Criminal Appeal
preferred against the judgment confirming
the death sentence awarded to the
accused for the offence punishable under
Section 302 of the Indian Penal Code, the
Hon'ble Supreme Court has held that
realities or truth apart, the fundamental
and
basic
presumption
in
the
administration of criminal law and justice
delivery system is the innocence of the
alleged accused and till the charges are
proved beyond reasonable doubt on the
basis of clear, cogent, credible or

unimpeachable evidence, the question of
indicting or punishing an accused does not
arise, merely carried away by heinous
nature of the crime or the gruesome
manner in which it was found to have
been committed.
The Hon'ble Supreme Court has further
noted that this case provides us an
opportunity to remind the learned District
and Sessions Judges across the country
conducting
sessions
trials,
more
particularly relating to serious offences
involving severe sentences, to appoint
experienced lawyers who had conducted
such cases in the past. It is desirable that
in such cases senior advocate practising
in the trial court shall be requested to
conduct the case himself or herself on
behalf of the undefended accused or at
least provide good guidance to the
advocate who is appointed as amicus
curiae or an advocate from the legal aid
panel to defend the case of the accused
persons. Then only the effective and
meaningful legal aid would be said to have
been provided to the accused.
Vijay Rajmohan Vs. State represented
by the Inspector of Police, CBI, ACB,
Chennai, Tamil Nadu: 2022 SCC OnLine
SC 1377-(i) Whether an order of the
Appointing Authority granting sanction
for prosecution of a public servant
under Section 19 of the Prevention of
Corruption Act, 19881, would be
rendered illegal on the ground of acting
as per dictation if it consults the
Central Vigilance Commission for its
decision?
(ii) Whether the period of three months
(extendable by one more month for
legal consultation) for the Appointing
Authority to decide upon a request for
sanction is mandatory or not?
(iii) Whether the criminal proceedings
can be quashed if the decision is not
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taken within the mandatory period?HELD-Hearing
a
Criminal
Appeal
preferred
against
the
judgment
discharging the Appellant on the ground
that the order of sanction under Section 19
of the PC Act, is vitiated due to nonapplication of mind by the sanctioning
authority, the Hon'ble Supreme Court has
held that there is no illegality in the action
of the appointing authority if it calls for,
refers, and considers the opinion of the
Central Vigilance Commission before it
takes its final decision on the request for
sanction for prosecuting a public servant.
The Hon'ble Supreme Court has
emphasised that the five legislations being
the Cr.P.C, DSPE Act, PC Act, CVC Act,
and Lokpal Act, must be read together to
enable the authorities to sub-serve the
common
purpose
and
objectives
underlying these legislations. The Central
Vigilance Commission, constituted under
the CVC Act is specifically entrusted with
the duty and function of providing expert
advice on the subject. It may be necessary
for the appointing authority to call for and
seek the opinion of the CVC before it
takes any decision on the request for
sanction for prosecution.
The Hon'ble Supreme Court has further
held that the period of three months,
extended by one more month for legal
consultation,
is
mandatory.
The
consequence of non-compliance with this
mandatory requirement shall not be
quashing of the criminal proceeding for
that very reason. The competent authority
shall be accountable for the delay and be
subject
to
judicial
review
and
administrative action by the CVC under
Section 8(1)(f) of the CVC Act.
Dashrathbhai Trikambhai Patel Vs.
Hitesh Mahendrabhai Patel & Anr.: 2022
SCC OnLine SC 1376-Whether the
offence under Section 138 of the Act

would deem to be committed if the
cheque that is dishonoured does not
represent the enforceable debt at the
time of encashment?-HELD-Hearing a
Criminal Appeal preffered against the
judgment dismissing an appeal against the
judgment of acquittal of the offence under
Section 138 of the Negotiable Instruments
Act 1881, the Hon'ble Supreme Court has
summarised as under:
(i) For the commission of an offence under
Section 138, the cheque that is
dishonoured must represent a legally
enforceable debt on the date of maturity or
presentation;
(ii) If the drawer of the cheque pays a part
or whole of the sum between the period
when the cheque is drawn and when it is
encashed upon maturity, then the legally
enforceable debt on the date of maturity
would not be the sum represented on the
cheque;
(iii) When a part or whole of the sum
represented on the cheque is paid by the
drawer of the cheque, it must be endorsed
on the cheque as prescribed in Section 56
of the Act. The cheque endorsed with the
payment made may be used to negotiate
the balance, if any. If the cheque that is
endorsed is dishonoured when it is sought
to be encashed upon maturity, then the
offence under Section 138 will stand
attracted;
(iv) The notice demanding the payment of
the 'said amount of money' has been
interpreted by judgments of this Court to
mean the cheque amount. The conditions
stipulated in the provisos to Section 138
need to be fulfilled in addition to the
ingredients in the substantive part of
Section 138.
Amrinder Singh Shergill
Additional District & Sessions Judge
-cum-Faculty Member, CJA
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LATEST CASES: CONSTITUTION
"Forcible dispossession of a person of their private property without following due process of
law, is violative of both their human right, and constitutional right under Article 300-A of the
Constitution."
— S. Ravindra Bhat, J. in Sukh Dutt Ratra v. State of H.P., (2022) 7 SCC 508, para 25
Trimurthi
Fragrances
(P)
Ltd
V.
law). In Central Board of Dawoodi Bohra
Government of N.C.T. Of Delhi: 2022 SCC
Community
v.
State
of
OnLine SC 1247 - Binding nature of a
Maharashtra, (2005) 2 SCC 673, the Court
judgment depends on the Bench
summed up the position as follows:
Strength and not the numerical strength
(1) The law laid down by this Court in a
of the Judges taking majority viewdecision delivered by a Bench of larger
HELDExplaining
the
doctrine
of
strength is binding on any subsequent
precedents the Bench held that the
Bench of lesser or coequal strength.
numerical strength of the Judges taking a
(2) A Bench of lesser quorum cannot
particular view is not relevant, but the Bench
disagree or dissent from the view of the law
strength is determinative of the binding
taken by a Bench of larger quorum. In case
nature of the Judgment. The Court went
of doubt all that the Bench of lesser quorum
through the following rulings of the Court on
can do is to invite the attention of the Chief
this point: In Jaishri Laxmanrao Patil v.
Justice and request for the matter being
Chief Minister, (2021) 8 SCC 1, it was held
placed for hearing before a Bench of larger
that the existence of a plurality of opinions
quorum than the Bench whose decision has
or discordant or dissident judgments in the
come up for consideration. It will be open
past — which might even have led to a
only for a Bench of coequal strength to
majority (on an overall headcount)
express an opinion doubting the correctness
supporting a particular rule in a particular
of the view taken by the earlier Bench of
case cannot detract from the legitimacy of a
coequal strength, whereupon the matter
rule enunciated by a later, larger Bench. If
may be placed for hearing before a Bench
the doctrine of precedents i.e. stability in the
consisting of a quorum larger than the one
law were to be departed from and the
which pronounced the decision laying down
legitimacy of a subsequent larger Bench
the law the correctness of which is doubted.
ruling were to be doubted on the ground that
The Court, in the case at hand, hence,
it comprises of either plurality of opinions or
observed that it is absolutely clear that a
a narrow majority as compared with a
Bench of lesser quorum cannot disagree or
previous Bench ruling (which might be either
dissent from the view of law taken by a
unanimous or of a larger majority, but of
Bench of larger quorum. It is settled that the
lower Bench strength), there would be
majority decision of a Bench of larger
uncertainty and lack of clarity in the realm of
strength would prevail over the decision of a
precedential certainty. If precedential
Bench of lesser strength, irrespective of the
legitimacy of a larger Bench ruling were thus
number of Judges constituting the majority.
to be doubted, there are no rules to guide
Framing Guidelines Regarding Potential
the courts‘ hierarchy or even later Benches
Mitigating
Circumstances
to
be
of the same court about which is the
Considered while Imposing Death
appropriate reading to be adopted (such as
Sentences: In re, 2022 SCC OnLine SC
for instance, the number of previous
1246 - Is Pre-sentence hearing in Capital
judgments to be considered for determining
Punishment
Cases
Mandatory
or
the majority, and consequently the correct
discretionary? CJI lead 3-judges Bench
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refers question to Constitution BenchHELD- In a suo motu case initiated to
address the question as to whether the
provision of pre-sentence hearing in capital
punishment cases is mandatory or
discretionary,
the
3-judges
Bench
suggested that the matter be referred to a
constitution
Bench.
Highlighting
the
apparent flaw of depriving the capital
punishment convict of pre-sentence hearing,
the Court held,
“In all cases where imposition of capital
punishment is a choice of sentence,
aggravating circumstances would always
be on record, and would be part of the
prosecution’s evidence, leading to
conviction, whereas the accused can
scarcely be expected to place mitigating
circumstances on the record, for the
reason that the stage for doing so is after
conviction. This places the convict at a
hopeless disadvantage, tilting the scales
heavily against him.”
Due to a difference of opinion and approach
amongst various judgments, on the question
of whether, after recording conviction for a
capital offence, the court is obligated under
law to conduct a separate hearing on the
issue of the sentence, the Bench had
assembled to adjudicate the issue.
The Court, after observing that the social
milieu, the age, educational levels, whether
the convict had faced trauma earlier in life,
family
circumstances,
psychological
evaluation of a convict and post-conviction
conduct, are relevant factors at the time of
considering whether the death penalty ought
to be imposed upon the accused, opined
that it is necessary to have clarity in the
matter to ensure a uniform approach on the
question of granting real and meaningful
opportunity, as opposed to a formal hearing,
to the accused/convict, on the issue of
sentence. Consequently, the Court held that
a reference to a larger bench of five Judges

is necessary for this purpose and directed
the matter to be placed before the Chief
Justice of India for appropriate orders in this
regard.
Gyanendra Kumar Singh and Ors. Versus
Bihar Legislative Assembly Patna And
Ors: Civil Appeal Nos. 5463-5464 Of 2015
dt. 28.09.2022- Speaker Can't Deny
Pension & Other Benefits To MLAs While
Disqualifying
Them
Under
10th
Schedule- HELD- The Supreme Court of
India held that under the Xth Schedule of
the Constitution, the Speaker of a
Legislative Assembly does not have power
to deny pension and other benefits available
to a former MLA while deciding a
disqualification plea against him.
The bench was considering a set of appeals
by then four JD(U) MLAs – Gyanendra
Kumar Singh, Rabindra Rai, Neeraj Kumar
Singh and Rahul Kumar, who were not only
disqualified but also denied pensionary
benefits on November 11, 2014 by the 15th
Bihar Legislative Assembly Speaker. The
Bench observed, "In our considered view,
the Speaker was not within his jurisdiction to
issue such directions (other than the
direction of disqualification). We therefore,
set aside the directions issued by the
Speaker in Paragraph 28 of the order. We
have not gone into the question of
disqualification; all questions are left open."
Deepika
Singh
versus
Central
Administrative Tribunal : 2022 SCC
OnLine SC 1088 - Maternity Leave Under
CCS Rules Can't Be Denied Because
Woman's Husband Has Two Children
From His Previous Marriage- HELD- that
a woman cannot be declined maternity
leave under the Central Services (Leave
Rules ) 1972 with respect to her biological
child on the ground that her spouse has two
children from his earlier marriage. According
to Rule 43, only a female employee with
less than two surviving children can seek
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maternity leave. In this case, the woman's
husband had two children from his previous
marriage and she had previously availed
child care leave for her non-biological child.
When a child was born to her in the
marriage, the authorities denied her
maternity leave, citing the bar under Rule
43.
The Apex Court held that Rule 43 of the
Central Civil Services (Leave Rules) 1972
has to be given a purposive interpretation in
terms of the Maternity Benefit Act and
Article 15 of the Constitution of India, under
which the State is to adopt beneficial
provisions for protecting the interest of
women.
"Unless such an interpretation is adopted,
the object and intent of the grant of
maternity leave would be defeated. These
rules are formulated in terms of the
provision of A. 15 of the Constitution under
which the State is to adopt beneficial
provisions for the protection of interest of
women."
Furthermore, Under Article 15(3) of the
Constitution, the State is empowered to
enact beneficial provisions for advancing the
interests of women. The right to
reproduction and child rearing has been
recognized as an important facet of a
person‘s right to privacy, dignity and bodily
integrity under Article 21.11 Article 42
enjoins the State to make provisions for
securing just and humane conditions of
work and for maternity relief.
Pharmacy Council of India v. Rajeev
College of Pharmacy And Ors.: 2022 SCC
OnLine SC 1224 - Right To Establish
Educational Institution A Fundamental
Right Under Article 19(1)(g), Can't Be
Restricted By Executive InstructionHELD- The Supreme Court, on Thursday,
held that the right to establish an
educational institution is a fundamental right
under Article 19(1)(g) of the Constitution of

India and reasonable restrictions on such a
right can be imposed only by a law and not
by an execution instruction.
"The right to establish an educational
institution is a fundamental right under
Article 19(1)(g) of the Constitution of India
and reasonable restrictions on such a right
can be imposed only by a law and not by an
execution instruction..."
At the outset the Bench referred to the
judgment of the Constitution Bench in TMA
Pai Foundation And Ors. v. State of
Karnataka And Ors. to note that with
regard to the establishment of education
institutions three Articles of the Constitution
assume significance - Articles 19(1)(g),
19(6) and 26. In view of Article 19(1)(g) and
Article 26 of the Constitution of India, all
citizens and religious denominations are
conferred with a right to establish and
maintain educational institutions. Citing the
judgment in State of Bihar And Ors. v.
Project Uchcha Vidya, Shikshak Sangh
And Ors. the Bench noted that it squarely
addresses the issue before it. It observed "It could thus be seen that this Court has
categorically held that a citizen cannot be
deprived of the said right except in
accordance with law. It has further been
held that the requirement of law for the
purpose of clause (6) of Article 19 of the
Constitution can by no stretch of imagination
be achieved by issuing a circular or a policy
decision in terms of Article 162 of the
Constitution or otherwise. It has been held
that such a law must be one enacted by the
legislature."
Relied on the Constitution Bench judgment
in State of M.P. v. Thakur Bharat Singh to
re-emphasise that the rights of citizens
cannot be infringed by executive directions,
merely because the legislature has the
competence to enact law on the subject on
which the executive order is issued.
Mahima Tuli
Research Fellow
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NOTIFICATION
1. Criminal Procedure (Identification) Rules, 2022: The Central Government has
notified Criminal Procedure (Identification) Rules, 2022 on September 20, 2022 in order
to specify the procedure for taking measurements of convicts and other persons for the
purposes of identification and investigation in criminal matters and to preserve records.
The Criminal Procedure (Identification) Act, 2022 received President‘s assent on April
18, 2022 and the Rules are framed there under.
Key points:


The authorized user or any person skilled in taking the measurements or a
registered medical practitioner or any other person so authorized in this behalf
may take the measurements of a person for the purposes of the Act;

Exceptions:
A. Measurements of a person arrested in connection with an offence under Chapter IXA
or Chapter X of the Penal Code, 1860 must be taken with the prior written approval of a
Police officer not below the rank of Superintendent of Police.
B. Measurements of a person charged with violation of any prohibitory order issued
under section 144 or section 145 or arrested under section 151 of the Code of Criminal
Procedure, 1973 must not be taken unless such person is charged or arrested in
connection with any other offence punishable under any other law for the time being in
force.
C. Measurements of a person must not be taken on the initiation of proceeding under
section 107 or section 108 or section 109 or section 110 of the said Code unless such
person has been ordered to give security for his good behaviour or maintaining peace
under section 117 of the said Code for a proceeding under the said sections.

1



If any person who is required to allow the measurements to be taken under the
Act resists or refuses to allow taking of such measurements, the authorized user
shall take the measurements in accordance with the provisions of
sections 53 and 53A of the Code of Criminal Procedure, 1973.



The record of measurements shall be stored and preserved in a secure and
encrypted format as specified in the Standard Operating Procedures.1

https://timesofindia.indiatimes.com/india/criminal-procedure-identification-act-2022-govt-notifies-rules-for-safeguardagainst-misuse-violation/articleshow/94313557.cms
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EVENTS OF THE MONTH


A one day Workshop on PC & PNDT Act for CJM, Addl. CJM, ACJ(SD),
CJ(SD), CJ(JD) & JMIC from the states of Punjab, Haryana and UT
Chandigarh on October 08, 2022 was organized by Chandigarh Judicial
Academy. Sh.Ajay Kumar Sharda, Director (Administration), CJA, gave the
introductory remarks. This programme was divided into four sessions which
were taken by: Justice M.S.Chauhan, former Judge, Punjab & Haryana High
Court, Dr.K.P.Singh, former DGP (Haryana) and Dr.Saroj Aggarwal,
Consultant Civil Hospital, Panchkula. One session in this workshop was held
exclusively for circulated judgments by the Hon‘ble Supreme Court of India
and Punjab & Haryana High Court. This session also included ECT
Programme: Justice App. For Judicial Officers for the year 2022 which was
delivered by Ms.Harshali Chowdhary, ADJ-cum-Faculty Member, CJA.



Chandigarh Judicial Academy organized a Webinar for all Civil Judges in the
states of Punjab, Haryana and UT Chandigarh on October 29, 2022 on
important circulated judgments of Hon‘ble Supreme Court of India and
Hon‘ble Punjab & Haryana High Court by Ms.Harshali Chowdhary, ADJ-cumFaculty Member, CJA.

CJA
PICTORIAL GLIMPSES
PC & PNDT Act

Webinar on important Circulated Judgments

