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26. Inderjit Singh Grewal vs State Of The judgment and decree of a competent 115
Civil Court cannot be declared null and
Punjab & Anr
void in collateral proceedings, that too,
(2011) 12 SCC 588
criminal proceedings.
27. Bhartiben Bipinbhai Tamboli v. The definition of “aggrieved person” 117
State of Gujarat & Ors.

clearly postulates about the status of any

2018(1)RCR(Criminal)831

woman who has been subjected to
domestic violence as defined under
Section 3 of the said Act. “Economic
abuse” as it has been defined in Section
3(iv) of the said Act has a large canvass.
Hence, as long as the status of the
aggrieved person remains and stridhan
remains in the custody of the husband,
the wife can always put forth her claim
under Section 12 of the 2005 Act.

28. Saraswathy vs Babu
(2014)3SCC712

The acts committed prior to the coming 120
into force of the Protection of Women
from Act, 2005 and which fall within the
definition

of

the

term

„Domestic

Violence‟ could form the basis of an
action.

28

29. Smt Ranjana Gupta vs Rajnesh When wife fails to prove the incidence 124
Gupta & Ors

of “Domestic Violence” then complaint

208 (2014) DLT 347

under

section

12

of

monetary

compensation, residence and protection
order is “abuse of the Process of Law”.

30. Kiran

Kriplani

vs

Jethanand Under

the

guises

of

“Domestic 126

Jethwani

Violence” sister is not allowed to settle

2013(4)RCR(Criminal)66

her property claim with her brother. It
would be „abuse of process of law‟.

31. Juveria Abdul Majid Patni vs. Atif Ex parte Khula (divorce) under the 127
Iqbal Mansoori

Muslim Personal Law obtained by wife

2014 (4) RCR (Civil) 570 (SC)

from the Mufti obtained without the
consent of her husband would not
dissolve the marriage and the petition
Under Section 12 of the Act, 2005 is
maintainable.

32. Abhishek

Sharma

Vs

Shweta The inherent jurisdiction under section 130

Sharma

482 of Cr.P.C. can be invoked to undo a

MANU/PH/0787/2015

wrong. It does not confer any extra
jurisdiction or power but the High Court
merely safeguards the existing inherent
powers, necessary to secure the ends of
justice, to prevent the abuse of process
of any Court, to give effect to an order
under the Code and lastly to secure the
ends of justice.
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CHAPTER VIII
SERVICE OF NOTICE
33. Sowdammal Vs Meena
MANU/TN/3085/2017

a) Simply

because

the

application 139

under Section 12 of the Act might refer
to

large

number

of

persons

as

respondents, the learned Magistrate is
not duty bound to issue notice to all of
them and there should be application of
mind on the part of the Magistrate in
selecting the respondents as to whom
notice should be sent, as otherwise
having too many respondents before the
learned Magistrate, would constitute a
stumbling block for arriving at a
conclusion in summary proceedings.
b) Various guidelines for summoning
the husband and his relatives were laid
down.
34. Hardeep Singh Arora vs The State The husband, who is a Respondent in 142
Of Maharashtra And Ors

DV proceedings should not be prevented

MANU/MH/0185/2018

from travelling abroad. As it is to be
noted that none of the provisions of the
DV Act, except Sections 31 and 33 are
penal in nature. The DV Act therefore
cannot be said to be a penal statute and
the proceedings under the DV Act do not
partake

character

proceedings.

30

of

criminal

35. Somarapu Satyanarayana

Vs. Non-claiming

of

notice

by

the 144

Vijaya Lakshmi

respondent/husband would amount to

MANU/AP/1903/2014

service of notice.

CHAPTER IX
INTERIM AND EX PARTE RELIEF
36. Dr.Preceline George @ Antony V. Guidelines were laid down by the Ho‟ble 146
State of Kerala

High Court which can be followed by

2010 (1) K.H.C. 417

the trial Courts while dealing with the
applications filed under the Act.

CHAPTER X
TECHNICALITIES
37. Raosaheb Pandharinath Kamble The proceeding under the Act are of the 148
and Ors. Vs. Shaila Raosaheb civil nature and in such proceeding, the
Kamble and Ors.

Court would have power to allow

2011(1)RCR(Criminal)36

amendment in an application and written
statement.

38. i. Chandrakant Nivruti Wagh and When the application under the D.V. Act 149
Ors.Vs. Manisha C. Wagh and
is not in a prescribed form which is
Ors.
In The High Court Of Bombay, mandatory under Section 12 as well as
Writ Petition No. 2738 of 2011 under Section 23 of the Act and that the
Decided On: 04.04.2013
applicant fails to furnished details of the
ii. Kunapareddy @ Nookala Shanka
Balaji
Versus
Kunapareddy previous litigation required under Form
Swarna Kumari & Anr.
II, the magistrate can still entertain the
150
2016 (3) RCR (Crl) 315 (SC)
petition.
Misc.
31

39. Prashant Ojha vs Shalu Ojha
MANU/SC/1331/2014

Procedure required to be adopted to deal 150
with an application under Section 12 of
the Act is to comply with the direction
under Section 28(1) of the Act read with
Rule 6(5) of the Rules. The Magistrate is
required to comply with the provisions
of this sub-rule read with Section 28(1)
of the Act and is required to follow the
procedure as laid down in the Code of
Criminal Procedure for the application
under Section 125 Cr.P.C.

40. Vishal Damodar Patil Vs Vishakha Interim relief as contemplated under 152
Vishal Patil

section 23 of the Act can be granted

2009(2)RCR(Criminal)905

when no such application is filed, and
only application under section 12 is
there.
CHAPTER XI
CIVIL REMEDIES

41. Ms. Nidhi Kaushik vs Union Of The Court dealing with an application 157
India & Ors.

under Section 12 of D.V. Act cannot

MANU/DE/1306/2014

take cognizance of an offence under IPC.
The reason appears to be that the
proceedings under Section 12 of the
D.V. Act are civil in nature triable by a
Civil Court, Criminal Court as well as
Family Court. However, in the event of
breach of a protection order, a fresh
criminal case has to be initiated against
the accused (either by an FIR or by a
32

criminal complaint before the Court) and
in that criminal case, at the stage of
framing the

charge,

the

Court

is

empowered to frame a charge under IPC
or any other law if the facts disclose the
commission of such offence.
42. Narendra

kumar

v.

State

of Merely

Gujarat,

because

judicial

authorities 168

contemplated under Code of Criminal

Application No. 19853 of 2013 Procedure are found competent to deal
and Criminal Misc. Application with the proceedings arising out of DV
No. 18703 of 2013, Gujarat High Act, it cannot be argued that such
proceedings deal with crime.
Court: DOD 17th January, 2014
43. Varsha Kapoor v. Union of India,
(170) 2010 DLT 166

Invoking criminal machinery under
Section

498A

IPC

has

171

serious

ramifications, need was felt to have
civil law on domestic violence in as
much as there was no law enabling the
Court to give protection order to give
monetary relief in case women go to
Court complaining violence. In order to
provide such remedies, DV Act has
been enacted.
44. Sabana v. Mohd. Talib Ali,
2014 (1) RLW 26 (Raj.)

The provisions of DV Act are remedial 172
in nature and fall in realm of civil law
and can never be construed to be
criminal proceedings.

45. Bipin Prataprai Bhatt v. Union of The proceedings under Sections 18 to 22 173
India, (2010) 3 GLH 276,

of the DV Act are civil in nature and

33

have nothing to do with the conviction
for any offence. Article 20(1) is attracted
only in matter of conviction of offence
and it does not relate to a civil relief
which may be granted without any
conviction. The Court further held that
the relief under Sections 18 to 22 of the
DV Act can be sought even from a Civil
Court as provided in Section 26 as the
reliefs are civil in nature.
46. Savita Bhanot v. Lt. Col. V.D. The Act by itself does not make any act, 175
Bhanot

omission

168 (2010) DLT 68,

violence,

or

conduct

punishable

constituting
with

any

imprisonment, fine or other penalty thus
it is not a penal provision.
47. Naorem

Shamungou

Singh

v. The DV Act provides the remedies 176

Moirangthem Guni Devi

available under Civil law. And that

AIR 2014 Mani 25

though Section 28(1) of the Act provides
that all proceedings shall be governed by
provisions of Cr.P.C. but Section 28(2)
empowers the Court to lay down its own
procedure for disposal of the application
under Sections 12 and 23(2). The
flexibility has been given to the Court as
the proceedings under Sections 12 and
18 to 23 provide civil remedies whereas
Section 31 provides a criminal offence.

48. Vijaya Baskar v. Suganya Devi, The term civil law used in the Object 178
MANU/TN/3477/2010

and Reasons of the Act is not an empty
34

formality and would exemplify and
demonstrate that the proceedings in the
first instance should be civil in nature.
49. Giduthuri Kesari Kumar and Ors.

a)Sections 18 to 22 of Protection of 180

Vs. State of Telangana and Ors.

Women D.V. Act are in the nature of

MANU/AP/0059/2015

civil reliefs and none of the orders treat
the

Gundu Chandrasekhar vs. The
State of Andhra Pradesh

concerned

respondent

as

an

offender.

MANU/AP/0729/2012 : 2012 (2)

b) It is only the violation of the order 182
passed under Sections 18 and 19 is

ALD 910:

treated as an offence under Sections 31
and 32 of DV Act and therefore, mere
impleadment of a person as a party
respondent in a Domestic Violence
Case, does not give rise to a criminal
offence to quash the proceedings at the
initial stage.

50. Mohit Yadam and another vs. If a statute does not provide an offender 183
State of Andhra Pradesh

liable to any penalty (conviction or

2010 (1) ALT (Cri) 105:

sentence) in favour of the state, it can be
said that legislation will be classified as
remedial statute.
CHAPTER XII
SECTION 482 Cr.P.C.

51. Amit Agarwal And Ors vs Sanjay Petition under Section 482 Cr.P.C. was 184
Aggarwal And Ors

held to be maintainable making the

2016(3)RCR(Criminal)356

reference to various cases.
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52. Giduthuri Kesari Kumar and Ors.

a) In view of the remedies which are in 185

Vs. State of Telangana and Ors.

civil nature and enquiry is not a trial of

MANU/AP/0059/2015

criminal case, the quashing of petitions
under Sec. 482 Cr.P.C. on the plea that
the

petitioners

are

unnecessarily

arrayed as parties is not maintainable.
b) It is only in exceptional cases like
without there existing any domestic
relationship as laid under Section 2(f)
of the D.V. Act between the parties, the
petitioner can file D.V. case against
them or a competent Court has already
acquitted them of the allegations which
are identical to the ones leveled in the
Domestic

Violence

Case,

the

respondents can seek for quashment of
the proceedings, since continuation of
the proceedings in such instances
certainly amounts to abuse of process
of Court.
CHAPTER XIII
RESIDENCE ORDERS AND ALTERNATE ACCOMODATION
53. S.R. Batra and Anr vs Smt. Taruna The right of residence is not available to 190
Batra

the wife in the property exclusively

2007 (3) SCC 169

owned by mother in law

54. Vimalben

Ajitbhai

Patel

Vs The personal property of mother in law 192

Vatslabeen Ashokbhai Patel

cannot be attached for the monetary

2008(2)RCR(Criminal)699

maintenance awarded towards husband.

36

55. Smt. Preeti Satija vs smt. Raj In this judgment Hon‟ble Delhi High 194
Kumari and Anr.
2014(1)RCR(Criminal)1035

court took respectful dissenting view
from Hon‟ble supreme Court of India in
S.R. Batra‟s Case (Supra) and gave new
interpretation

to

words,

“Domestic

Relationship”, “Shared House-Hold” and
“Residence Order”.
56. Roma Rajesh Tiwari Vs Rajesh The Hon‟ble Court interpreted the 197
Dinanath Tiwari

language of section 19(1) (a) “Whether

MANU/MH/2466/2017

or not the respondent has legal or
equitable interest in the shared house
hold?” and held that these words are of
utmost significance, when the right of
the aggrieved person, i.e. the wife, is to
be decided so far as her residence in
shared household is concerned. Question
of “title” or “proprietary right in the
property” is not at all of relevance, when
the

provisions

of

the

D.V.

Act,

especially Section 19 thereof, are to be
considered.
57. Ajay Kumar Jain Vs Baljit Kaur This case deals with the situation when 199
Jain

the wife has been granted the right of

MANU/DE/0777/2009

residence in the shared house hold but
that house is already a subject matter of
partition in another civil suit. In such
circumstances wife should be allowed
the remedy of alternate accommodation.

37

58. Shachi

Mahajan

Vs

Mahajan

Santosh In this case the subject property was 202
transferred to a third party by way of a
registered sale deed. Neither the husband

MANU/DE/0046/2019

nor

the

Mother-in-Law

had

any

surviving share in the subject property
after the registration of the sale deed in
favour of a third party. Thus the order of
alternate accommodation was made.
59. Mrs G A Ferris vs Svetlana The question involved was that whether 205
in exclusive property of mother in law,
Alexandrovna
right of residence can be claimed by wife
MANU/KA/0965/2014

especially

when

parties

belong

to

Christian religion and there is no concept
of joint family in Christian law? The
court placed reliance upon S.R. Batra
case.
60. Vijay Verma vs State NCT Of In this case Ho‟ble high Court discussed 206
the interpretation of word "at any point
Delhi & anr
of time" of sec 2(f) and clarified that the
MANU/DE/1946/2010

domestic violence can take place only
when one is living in “shared household”
with the respondents. When such acts of
violence take place when one is living
separated, these may be punishable
under different provisions of IPC or
other penal laws, but, they cannot be
covered under D.V. Act.

61. Shumita Didi Sandhu Vs Sanjay In this case Words „Shared Household‟ 209
Singh Sandhu & Others

and

MANU/DE/4077/2012

distinguished and explained.

38

"matrimonial

home"

were

CHAPTER XIV
INTERIM CUSTODY OF CHILD
62. Mrs. Girija Patel vs Mr.Vijay R Husband can‟t be granted temporary 213
Rao

custody of girl child who is nearing

MANU/KA/0360/2015

puberty and also when he has abducted
her from the custody of mother. Even in
DV proceedings while deciding the
temporary custody, foremost concern of
court should be “welfare of child”.

63. Payal Sudeep Laad Alias Payal vs Visitation rights can be given to husband 215
Sudeep Govind Laad And Anr

when application is filed by wife for

MANU/MH/3050/2018

temporary custody of child under section
21 of the Act. If that is declined to
husband then welfare of child would
suffer.

64. Dhaval Rajendrabhai Soni vs. Question herein was, in the proceedings 218
Bhavini Dhavalbhai Soni and Ors.

under the Act “can a Magistrate pass

MANU/GJ/1082/2011

custody order beyond the life of the
proceedings before him?” to which the
Hon‟ble court answered affirmatively.

65. Vinay Gupta Vs. Saveri Nayak
MANU/OR/0714/2016

A party aggrieved by an order passed by 221
the Magistrate under a P.W.D.V. Act
proceeding cannot challenge the order
directly before the High Court in a
revision petition nor even the Court of
Session is empowered to entertain a
revision petition.
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CHAPTER XV
MONETARY AND COMPENSATION ORDERS AND THEIR EXECUTIONS
66. Mr.Prakash Kumar Singhee Vs The amount of maintenance has to be 226
fixed by striking a balance between the
Ms.Amrapali Singhee
earning capacity of the husband and
MANU/MH/0896/2018
67.

need of the wife and the children.

Shome Nikhil Danani vs Tanya Monetary relief under section 20 of DV
Banon Danani

Act is in addition to maintenance under

MANU/DE/1247/2019

section 125 Cr.P.C.

228

68. Sangita Saha V. Abhijit Saha & Even when domestic violence is not 230
proved against petitioner (wife),
Ors.
maintenance to child cannot be denied.
2019 SCC OnLine SC 559
69. Bharat Bararia vs Priyanka Bararia

The monetary relief as provided under

231

section 20 DV Act is different from
MANU/DE/1367/2017

maintenance, which can be in addition to
an order of maintenance under section
125 Cr.P.C.

70. Sanjay Gulati Vs. Harsh Lata
MANU/PH/0323/2018

The wife would be entitled to claim 232
maintenance under Section 20 of the
Domestic Violence Act, even though she
is already getting maintenance under
Section 125 of the Code of Criminal
Procedure. There is no requirement for
the

aggrieved

person,

to

file

an

application under Section 127 of the
Code of Criminal Procedure seeking
enhancement of maintenance and to
prove

that

circumstances

40

there

are

changed

71. Mrs Neelam Manmohan vs Sri When the main concept of a 'shared 234
Manmohan Attavar Din

household' under Section 2(s) of the DV

MANU/KA/2967/2018

Act itself has not been proved, the
question of paying monetary relief under
Section 20 and compensation under
Section 22 of the DV Act, also does not
arise. Principle laid down in Vellu
Swamy case was reasserted.

72. Prakash vs. Deepa and Ors.

A previous order made under Section 236
125 of the Code is not a bar for an

MANU/TN/2462/2015

aggrieved wife to approach a Magistrate
under Section 20 of the Act, for
monetary relief as an additional relief of
maintenance, provided subsequent to the
passing of the earlier order under Section
125 of the Code, the husband has
committed domestic violence resulting
loss to the wife
CHAPTER XVI
DOMESTIC INCIDENT REPORT
73. Ajay Kaul & ors. v. State of J&K

Before passing any order under section 239
12 of the Act, it is not mandatory for the

MANU/JK/0075/2019

judicial magistrate to consider DIR i.e.
„Domestic Incident Report‟.
74. i. Nandkishor vs. Kavita and Ors.
MANU/MH/0957/2009
ii. Shambhu

Prasad

Singh

vs.

The trial court can grant relief under the 240
Act without considering the report of
Protection Officer.
240

Manjari
MANU/DE/2152/2012
41

CHAPTER XVII
ALTERNATIVE REMEDIES AND JURISDICTION OF THE FAMILY COURT

75. M.A. Mony Vs M.P. Leelamma Even if the monetary/compository claim 243
And Anr.

is

allowed

under Section

12,

such

2007 CriLJ 2604, 2007 (2) KLJ payment has to be set off against the
amounts due under the identical heads as
209
per the decree or order of any other
Court. Therefore, it may not be correct to
assume rigidly that overlapping of
claims must lead to the quashing of the
proceedings under the DVA. The said
ground

cannot

also,

in

these

circumstances, be held to be sufficient to
non-suit the respondent/wife. Also that
the proceedings under section12 cannot
be transferred from JMIC to Family
Court.
76. Richa Arya Vs St of NCT Delhi
2016 (2) RCR (Crl) 406 (DEL)

Interim maintenance to the wife cannot 247
be refused on the ground that wife was
being paid maintenance pendent-lite
under section 24 HMA.

77. Juveria Abdul Majid Khan Patni The monetary relief as stipulated under 248
vs. Atif Iqbal Mansoori and Anr.

Section

20

is

different

from

( 2014 ) 10 SCC 736

maintenance, which can be in addition to
an order of maintenance under Section
125 Cr.P.C or any other law.

42

78. S vs J

The Family Court is empowered to 248

CM formulate its own procedure for disposal
No.25674/2017: Delhi High Court: of the petitioner's application under D.V.
CM(M)

750/2017

&

Act. In that view of the matter, it is not

DOD 17 April 2018

mandatory for the Family Court to
follow Cr.P.C.
79. Kunapareddy

v.

Kunapareddy In the present case the Supreme Court 250

Swarna Kumari

considered the nature of proceedings

(2016) 11 SCC 774:

under the D.V. Act and held that Section
28(2) of the D.V. Act empowers the
Court to lay down its own procedure and
the Magistrate dealing with the D.V. Act
is empowered to allow the amendment
of the application.

80. Nidhi Kaushik v. Union of India,
(2013) 203 DLT 722,

Reliefs under Sections 18 to 22 of the 251
D.V. Act can be sought in a Civil Court,
a Family Court or a Criminal Court and
the concerned Court can formulate its
own procedure under Section 28(2) of
the D.V. Act.

81. Rattan Deep v. Sushma
2016 (2) RCR (Civil) 798 (Delhi):

Reliefs under Sections 18 to 22 of the 252
D.V. Act can be sought in any legal
proceedings before a Civil Court, a
Family Court or a Criminal Court.

82. Bipin Prataprai Bhatt v. Union of Reliefs under Sections 18 to 22 of the 253
India

D.V. Act can be sought even from a

(2010) 3 GLH 276,

Civil Court as provided in Section 26 as
the reliefs are civil in nature.

43

83. Jaydipsinh Prabhatsinh Jhala v. The Magistrate is empowered to recall 254
State of Gujarat,

the summons in view of Section 28(2) of

2010 CriLJ 2462,

the D.V. Act which empowers the Court
to lay down its own procedure.

CHAPTER XVIII
JURISDICTION OF MAGISTRATE COURT
84. Ajay Kaul & ors. v. State of J&K
MANU/JK/0075/2019

The temporary residence means where 259
an aggrieved person is compelled to take
shelter or to take job or do some
business, in view of domestic violence
within

her

matrimonial

home

and

Section 27 of the DV Act permits a
Court to entertain a complaint of a
person residing temporarily within its
jurisdiction.
85. Rabindra Nath Sahu And Another Even if for a temporary period of time, 262
vs Smt. Susila Sahu

an aggrieved person is residing at a

MANU/OR/0508/2016

place, she can seek relief under the 2005
Act by filing an appropriate application
before the competent court within the
local limits whose jurisdiction such place
situates.

86. Sharad Kumar Pandey vs Mamta In this case, the aggrieved person was 264
Pandey
MANU/DE/2179/2010

residing with her sister and had filed the
petition under the Act. The Hon‟ble
Court observed that it cannot be said that
her residence with her sister was a
44

fleeing residence or was a temporary
residence acquired for lodging the
complaint of domestic violence. Her
sister‟s house was a place where she has
taken shelter and resides temporarily.
Thus

the

Delhi

court

holds

the

jurisdiction to entertain the petition.
Even when incident

of “Domestic

Violence” has taken place at Lucknow.
87. Abhijeet Prabhaka Jail vs Manisha
Abhijeet Jail And Anr

Transferring
initiated

the

by

the

proceedings

266

wife under the

Domestic Violence Act, 2005 before the
MANU/MH/1375/2018

learned JMFC, Pune to the Family Court
at Pune would certainly deprive the
Respondent/wife from availing statutory
right of appeal as provided by Section 29
of the Act, 2005. Ultimately, the
Respondent/wife

is

the

master

of

litigation initiated by her and she alone is
entitled to choose the forum from which
she

desires

to

claim

relief.

The

Respondent/wife would be deprived of
her statutory right of appeal to the
Sessions Court, Pune by transfer of her
proceedings under the Act to the Family
Court.
88. Mrs. Pramodini Vijay Fernandes The Family Court has the jurisdiction 269
vs Mr.Vijay Fernandes

under section 31(2) of the DV Act even

MANU/MH/0135/2010

when, the magistrate had passed the
order of interim protection.

45

89. Rajeev

Thomas

Vs.

Sheeja Question involved was whether Family 271

Antony

Court holds jurisdiction to consider

MANU/KE/2119/2018

application under Section 12 on which
Hon‟ble

court

observed

that

an

application under Section 12 of the
Domestic

Violence

Act

can

be

considered only by a Magistrate and
cannot be considered by a Family Court
or Civil Court or any other Court.
90. Vaishali Abhimanyu Joshi Vs. In suit of Small Causes Court filed by 272
Nanasaheb Gopal Joshi

father in law, the daughter in law can file

(2017)14SCC373

counter claim under Act, 2005, claiming
that declaration sought by father in law
was not maintainable.

91. Ms.Amrapali

Singhee

Vs The application under section 12(2) of 275

Mr.Prakash Kumar Singhee

DV Act can be filed by the wife in the

2018(3)RCR(Civil)65

pending proceedings under the Specific
Relief Act.
CHAPTER XIX
SECTION 29 (APPEAL) OF D.V. ACT

92. Shalu Ojha vs Prashant Ojha
MANU/SC/1331/2014

The stay of the execution of the order of 280
the Magistrate during the pendency of
the appeal under Section 29 to the
Sessions Court is not permissible as
under Section 29 of the Act court has no
power to pass interim orders, staying the
execution of the order appealed before it.

46

93. Mrs. Pramodini Vijay Fernandes The Family Court has jurisdiction to 281
vs Mr.Vijay Fernandes

pass any order under Section 31 of the

MANU/MH/0135/2010

DV Act as the Family Court follows the
procedure laid down in the CPC under
Section 10(1) of the Family Courts Act,
1984.
CHAPTER XX

PROTECTION ORDERS AND ITS‟ EXECUTION
94. Smt.Kanchan & Anr vs Vikramjeet The question which the Hon‟ble Court 286
Setiya

had to consider was as to “whether the

MANU/RH/0824/2012

breach of an order of monetary relief can
make

the

respondent

liable

for

prosecution under Section 31 of the Act
of 2005?” Here in, it was observed that
the provisions of the code of criminal
procedure in relation to execution of the
order under section 125 Cr.P.C. have to
be resorted to by the court below for
giving force to the order of monetary
relief but no recourse to section 31 shall
be made.
95. Kanaka Raj vs State Of Kerala
MANU/KE/0919/2009

A Magistrate is competent to direct 289
registration of a case and investigate an
offence under Section 31 of Protection
of Women from Domestic Violence Act,
2005 in the absence of a protection order
or an interim protection order.

47

96. S.Jeeva Ashok vs Kalarani on 18 An application would not lie under 291
section 31 of DV Act if breach is under
February, 2015
Section 20 of the Act, „that is monetary
MANU/TN/0355/2015

relief‟.

97. J.M.F.C.-I vs By Advs. Sri. T. C. Failure to pay maintenance will not 291
amount to a violation punishable under
Suresh Menon
Section 31 of the DV Act. The proper
Crl. MC. No. 1958 of 2014; High
Court of Kerala: DOD 27 Nov
2015

way of execution is to bring execution
petition as provided under the DV Rules,
as is done for the execution of the orders
passed under Section 125 Cr.P.C.

98. Mustafa vs. State Of Kerala

The husband cannot be made liable 293
under section 31 of DV Act for violation

Crl. MC. No. 1777 of 2019: Kerala
High Court: DOD: 28 March, of ex-parte interim order about which he
2019.
had no knowledge.
99. Shanavas vs Raseena
MANU/KE/2909

As is clear from Section 31 of Protection 294
of Women from Domestic Violence Act,
when an order under Section 23, whether
under sub-section (1) on hearing the
respondent or under sub-section (2), an
ex parte interim protection order, was
passed and respondent commits breach
of that order, respondent is punishable as
provided

under

sub-section

(1)

of

Section 31. That offence, as provided
under Section 32 of Act is non bailable
and cognizable. But the cognizable
offence provided under Section 31(1)
would only be the result of a breach of
the protection order as provided under
Section 18 of the Act.
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100. Sagar Sudhakar Shendge vs Mrs. The Magistrate issuing NBW followed 296
Naina Sagar Shendge & Ors

the Special Procedure for the arrest of

MANU/MH/0295/2013

the husband for nonpayment of the
maintenance ordered to be paid. Such
procedure and such procedural order was
held to be within the framework of
Section 28(2) of the DV Act and hence
cannot be faulted as it is not seen to be
illegal.

101. Bhagwant vs Radhika
MANU/MH/0607/2019

In this, the issue was that can pension of 297
a

husband

can

be

attached.

The

documents/ pension rule relied upon by
husband itself clarified that pension
could be attached. However, in this case
Hon‟ble court did not frame any
question before itself that whether a
pension of a husband can be attached in
DV proceedings and to what extent.
Further, the Hon‟ble court took a lenient
view and vacated the attachment order of
pension passed by trial court on the
condition that husband pays the entire
amount of maintenance within one
month.
102. Mr. Francis cyril c cunha S/O Penal provision found in Section 31 of 299
Sylvester D‟Cunha VS Smt, Lydia Act, 2005 cannot be invoked for nonJane D‟Cunha,

payment of arrears of maintenance. On a

MANU/KA/4477/2015

plain reading of Section 18 in the light of
definition found under Section 2(o), it
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could be definitely said that the order of
granting maintenance does not amount to
“protection order” and violation of the
same will not attract the provisions of
Section 31 of the above Act.
103. Ms. Nidhi Kaushik vs Union Of Domestic violence per se is not an 300
India & Ors.

offence

under

DV

Act

Domestic

MANU/DE/1306/2014

violence defined in Section 3 of the DV
Act per se is not an offence and the Act
does not provide for any punishment for
the

same.

However,

breach

of

a

protection order passed by the Court,
amounts to an offence under Section 31
of the DV Act. The two main ingredients
of an offence under Section 31 of the
DV Act are that there should be a
protection order under the Act and
breach by the respondent.
CHAPTER XXI
CONCLUSION
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CHAPTER I
PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005:
„AN OVERVIEW‟

1. INTRODUCTION
Women's access to education, health, employment and political spaces still remain distant goals
in many nations of the world. One of the most serious impediments to women's development is
the phenomenon of continuing and increasing violence against them. Needless to say, this
constitutes a serious violation of women's human rights.
Violence against women is one of the most significant, yet little understood and acknowledged
factor instrumental in the phenomenon of marginalization of women in the development
processes.
Gender violence manifests itself in various forms female foeticide and infanticide, sexual abuse,
incest, molestation, sexual harassment at work and on the streets, marital rape, domestic violence
in the form of wife assault and woman battering.
Domestic violence remains the least reported and largely suppressed.
The Act came into force on 26.10.06. It cannot be disputed that several wrongful actions which
might have amounted to offences such as cruelty and demand for dowry cannot have taken the
description of “Domestic Violence” till such time the Act came into force. In other words the
offending acts could have been construed as offences under other enactments but could not be
construed as acts of domestic violence until the act came into force. It covers those women who
are or have been in relationship with abuser where both parties have lived together in a shared
household and are related by consanguinity, marriage or through a relationship in nature of
marriage or adoption.
Even those women

-

Sisters

-

Widows,
Mothers
Single women
Or living with abuser
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are entitled to legal protection
under the Act.

However, whereas the bill enables the wife or the female living in a relationship in nature of
marriage to file a complaint under the proposed enactment against any relative of husband or the
male partner, it does not enable any female relative of husband or the male partner to file a
complaint against the wife or the female partner.

2. IMPORTANT SECTIONS OF THE ACT:
i) Section 2(g). Definitions:
“In this Act, unless the context otherwise requires,- "domestic violence" has the same meaning
as assigned to it in section 3
ii) Section 3. Definition of „Domestic Violence‟:
For the purposes of this Act, any act, omission or commission or conduct of the respondent shall
constitute domestic violence in case it (a) harms or injures or endangers the health, safety, life, limb or well-being, whether mental or
physical, of the aggrieved person or tends to do so and includes causing physical abuse, sexual
abuse, verbal and emotional abuse and economic abuse; or
(b) harasses, harms, injures or endangers the aggrieved person with a view to coerce her or any
other person related to her to meet any unlawful demand for any dowry or other property or
valuable security; or
(c) has the effect of threatening the aggrieved person or any person related to her by any conduct
mentioned in clause (a) or clause (b); or
(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved person.
Explanation I.-For the purposes of this section,(i) "physical abuse" means any act or conduct which is of such a nature as to cause bodily pain,
harm, or danger to life, limb, or health or impair the health or development of the aggrieved
person and includes assault, criminal intimidation and criminal force;
(ii) "sexual abuse" includes any conduct of a sexual nature that abuses, humiliates, degrades or
otherwise violates the dignity of woman;
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(iii) "verbal and emotional abuse" includes(a) insults, ridicule, humiliation, name calling and insults or ridicule specially with regard to not
having a child or a male child; and
(b) repeated threats to cause physical pain to any person in whom the aggrieved person is
interested.
(iv) "economic abuse" includes(a) deprivation of all or any economic or financial resources to which the aggrieved person is
entitled under any law or custom whether payable under an order of a court or otherwise or
which the aggrieved person requires out of necessity including, but not limited to, household
necessities for the aggrieved person and her children, if any, stridhan, property, jointly or
separately owned by the aggrieved person, payment of rental related to the shared household and
maintenance;
(b) disposal of household effects, any alienation of assets whether movable or immovable,
valuables, shares, securities, bonds and the like or other property in which the aggrieved person
has an interest or is entitled to use by virtue of the domestic relationship or which may be
reasonably required by the aggrieved person or her children or her stridhan or any other property
jointly or separately held by the aggrieved person; and
(c) prohibition or restriction to continued access to resources or facilities which the aggrieved
person is entitled to use or enjoy by virtue of the domestic relationship including access to the
shared household.
Explanation II.-For the purpose of determining whether any act, omission, commission or
conduct of the respondent constitutes "domestic violence" under this section, the overall facts
and circumstances of the case shall be taken into consideration.
NOTE: The Act 2005 should not be read alone while deciding any lis in hand. Section 37 of
the Act empowers the Central Government to make rules for carrying out provisions of the
Act. It is in exercise of powers conferred by section 37 Central Government has made rules.
For the sake of better understanding table of Sections and connected Rules is described
below;
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3. TABLE OF SECTIONS AND CONNECTED RULES
TITLES

SECTIONS

RULES

Domestic Incident
Report

2(e) Definition

rule 4- Information to Protection Officers

Protection Officers

Section 2(n) Definition

Rule 5- Domestic incident reports

Section 4- Information to
Protection Officer and
exclusion of liability of
informant
Section 8- Appointment
of Protection Officers
Section 9- Duties and
functions of Protection
Officers

rule 3- Qualifications and experience of
Protection Officers
Rule 8- Duties and functions of
Protection Officers
Rule 9- Action to be taken in cases of
emergency.
Rule 10- Certain other duties of the
Protection Officers

Section 30- Protection
Officers and members of
service providers to be
public servants
Section 33- Penalty for
not discharging duty by
Protection Officer
Section 35- Protection of
action taken in good
faith.
Service Providers

Section 2(r) Definition
Section 5- Duties of
police officers, service
providers and Magistrate

Rule 11- Registration of service
providers

Section 30- Protection
Officers and members of
service providers to be
public servants.
Counsellors

Section 14- Counselling.

Rule 13- Appointment of Counsellors.
Rule 14- Procedure to be followed by
Counsellors
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Welfare Experts

Section 15- Assistance of
welfare expert

Shelter Home

Section 2(t) Definition

Rule 16- Shelter to the aggrieved person

Section 6- Duties of
shelter homes
Medical Facility

Section 2(j) Definition
Section 7- Duties of
medical facilities

Application Before
Magistrate

Section 12- Application
to Magistrate

Rules 17- Medical facility to the
aggrieved person

Rule 6- Applications to the Magistrate.

Section 28- Procedure.
Interim and Ex parte
Orders

Section 23- Power to
grant interim and ex
parte orders

Rule 7- Affidavit for obtaining ex-parte
orders of Magistrate

Section 28- procedure.
Notice

Section 13- Service of
notice

Rule 12- Means of service of notices

4. RELIEFS:
SECTION

RELIEFS

Section 17

Right to reside in a shared household

Section 18

Protection orders
Section 2(o) Definition

Section 19
Section 20

Section 25- Duration and
alteration of orders
Section 28- Procedure.
Section 31- Penalty for breach
of protection order by
respondent

Residence orders
Section 2(p) Definition
Monetary reliefs.
Section 2(k) Definition

Section 21

Custody orders.
Section 2(d) Definition

Section 22

Compensation orders
Section 2(c) Definition

Section 12- Application to
Magistrate
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OTHER IMPORTANT DEFINITIONS:
i) Section 16- Proceedings to be held in camera.-If the Magistrate considers that the
circumstances of the case so warrant, and if either party to the proceedings so desires, he may
conduct the proceedings under this Act in camera.
ii) Section 24- Court to give copies of order free of cost.-The Magistrate shall, in all cases
where he has passed any order under this Act, order that a copy of such order, shall be given free
of cost, to the parties to the application, the police officer in-charge of the police station in the
jurisdiction of which the Magistrate has been approached, and any service provider located
within the local limits of the jurisdiction of the court and if any service provider has registered a
domestic incident report, to that service provider.
iii) Section 26-.Relief in other suits and legal proceedings: Relief in other suits and legal
proceedings.-(1) Any relief available under sections 18, 19, 20, 21 and 22 may also be sought in
any legal proceeding, before a civil court, family court or a criminal court, affecting the
aggrieved person and the respondent whether such proceeding was initiated before or after the
commencement of this Act.
(2) Any relief referred to in sub-section (1) may be sought for in addition to and along with any
other relief that the aggrieved person may seek in such suit or legal proceeding before a civil or
criminal court.
(3) In case any relief has been obtained by the aggrieved person in any proceedings other than a
proceeding under this Act, she shall be bound to inform the Magistrate of the grant of such relief.
iv) Section 27. Jurisdiction.-(1) The court of Judicial Magistrate of the first class or the
Metropolitan Magistrate, as the case may be, within the local limits of which(a) the person aggrieved permanently or temporarily resides or carries on business or is
employed; or
(b) the respondent resides or carries on business or is employed; or
(c) the cause of action has arisen,
shall be the competent court to grant a protection order and other orders under this Act
and to try offences under this Act.
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(2) Any order made under this Act shall be enforceable throughout India.
v) Section 28.Procedure.
28. Procedure.-(1) Save as otherwise provided in this Act, all proceedings under sections 12, 18,
19, 20, 21, 22 and 23 and offences under section 31 shall be governed by the provisions of the
Code of Criminal Procedure, 1973 (2 of 1974).
(2) Nothing in sub-section (1) shall prevent the court from laying down its own procedure for
disposal of an application under section 12 or under sub-section (2) of section 23.
vi) Section 29. Appeal.-There shall lie an appeal to the Court of Session within thirty days from
the date on which the order made by the Magistrate is served on the aggrieved person or the
respondent, as the case may be, whichever is later.
NOTE: Before starting the discussion on judgments giving interpretation to statutory
provisions of the Act it is to be empathetically stated that the entire statute is divided into
broad topics followed with the discussion upon the statutory provision. Sometimes like the
definitions at times like “Shared Household”, “Domestic Relationship” etc have been used
and interpreted differently, while defining the word “Aggrieved Person” and
“Respondent”, thus it is not suggested that provisions of the statute should be discussed as
per their chronology but they should be discussed according to the topic which might
involve various sections of the Act 2005.
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CHAPTER II
D.V. ACT NOT PER SE A CRIMINAL OFFENCE

NOTE: To many of us it never occurred that infliction of “Domestic Violenece” is not per
se a criminal offence. It is a social/beneficial legislation. It speaks of right to residence,
compensation and maintenance but provides no punishment for “respondents” who
commit acts of “Domestic Violence”, except under section 31 which attracts penal
provisions in case protection orders are violated.

Shambhu Prasad Singh v. Manjari,
2012 SCC OnLine Del. 1371
HEAD NOTE: In the present case, the Division Bench of this Court held that domestic
violence per se is not a criminal offence and only when a protection order under Section 18
is violated by the respondent; such action would constitute punishable offence which can be
tried under Section 31 of the DV Act.
Observation of the Hon‟ble Court:


The basic objective in enacting the Act is to secure various rights to a woman
living in matrimony or in a relationship akin to matrimony, or any domestic
relationship.



Domestic violence, is, per se, not a criminal offence but is defined extensively and
comprehensively to include various conditions.



The woman exposed to such domestic violence is given the right to move to Court
for any of the reliefs outlined in Section 12 through either a comprehensive
proceeding, claiming maintenance, right to residence, compensation etc. or even
move to Court seized of any other pending proceeding, such as divorce and
maintenance etc. (Section 26).
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Section 17 has, for the first time, enacted a right to residence in favor of such
women. The Act being a beneficial one, the Court should adopt a construction to
its provisions which advances the parliamentary intention rather than confining it.



If the latter course is adopted the result would be to defeat the object of the law.
As noticed earlier, domestic violence is per se not an offence but its incidence or
occurrence enables a woman to approach the Court for more than one relief.



The Court is empowered to grant ex-parte relief and ensure its compliance,
including by directing the police authorities to implement the order, particularly
those relating to residence etc.



If such an order is violated by the respondent (a term defined in the widest
possible terms, to include female relatives of the husband or the male partner etc),
such action would constitute a punishable offence, which can be tried in a
summary manner under Section 31of the Act.
Savita Bhanot v. Lt. Col.V.D. Bhanot,
2010 SCC OnLine Del. 1278

HEAD NOTE: While examining the nature of proceedings of DV. Act the Hon‟ble Court
observed that the act of “Domestic Violence” is per se not an offence. There can be no
prosecution of a person under the provisions of this Act, for committing acts of domestic
violence, as defined in Section 3 of the Act. Punishment is only provided under section 31
on the ground of breaching protection order passed under Section 18 or an order of
interim protection passed under Section 23 of the Act.
Observations of the Hon‟ble Court:


The Act by itself does not make any act, omission or conduct constituting
violence, punishable with any imprisonment, fine or other penalty.



There can be no prosecution of a person under the provisions of this Act, for
committing acts of domestic violence, as defined in Section 3 of the Act.



No one can be punished under the Act merely because he subjects a woman to
violence or harasses, harms or injures her or subjects her to any abuse whether
physical, sexual, verbal, emotional or economic.
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No one can be punished under the provisions of the Act on account of his
depriving a woman of her right to reside in the shared household.



Section 31 of the Act provides for punishment only if a person commits breach of
protection order passed under Section 18 or an order of interim protection passed
under Section 23 of the Act.



Thus, commission of acts of domestic violence by themselves do not constitute
any offence punishable under the Act and it is only the breach of the order passed
by the Magistrate either under Section 18 or under Section 23 of the Act which
has been made punishable under Section 31 of the Act.



No criminal liability is thus incurred by a person under this Act merely on account
of his indulging into acts of domestic violence or depriving a woman from use of
the shared household. It is only the breach of the orders passed under Sections 18
and 23 of the Act, which has been made punishable.



The Statement of Objects and Reasons for enacting Prevention of Women from
Domestic Violence Act, 2005 would show that since subjecting of a woman to
cruelty by her husband or his relative was only a criminal offence and civil law
did not address the phenomenon of domestic violence in its entirety, the
Parliament proposed to enact a law keeping in view the rights guaranteed under
Articles 14,15 and 21 of the Constitution of India so as to provide for a remedy
under the civil law, in order to protect the women from being victims of domestic
violence and to prevent the occurrence of domestic violence.



Thus, the Act provides civil remedies to the victims so as to give them relief
against domestic violence and the punishment can be given only if there is breach
of order passed under the Act.
Nidhi Kaushik v Union Of India
2014 SCC OnLine Del. 3257

HEAD NOTE: It was observed that domestic violence is defined under section 3 but act
does not provide punishment for the breach. Incidents of domestic violence are not per se
an offence under the Act.
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CHAPTER III
SCOPE, OBJECT REASONS AND PREAMBLE OF THE ACT
Domestic violence occurs when a family member, partner or ex- partner attempts to or
commit physical or psychological violence. The term „intimate partner violence‟ is often
synonymously used with wife beating, wife battering, relationship violence or domestic
abuse. Partners involved in domestic violence may be married, living together or
separated.

1. OBJECTS AND REASONS
1. Short title, extent and commencement: The Protection Of Women
From Domestic Violence Act, 2005
…
…
Prefatory Note-Statement of Objects and Reasons.-Domestic violence is
undoubtedly a human right issue and serious deterrent to development. The
Vienna Accord of 1994 and the Beijing Declaration and the Platform for
Action (1995) have acknowledged this. The United Nations Committee on
Convention on Elimination of All Forms of Discrimination Against Women
(CEDAW) in its General Recommendation No. XII (1989) has
recommended that State parties should act to protect women against
violence of any kind especially that occurring within the family.
2. The phenomenon of domestic violence is widely prevalent but has
remained largely invisible in the public domain. Presently, where a woman
is subjected to cruelty by her husband or his relatives, it is an offence under
Section 498-A of the Indian Penal Code. The civil law does not however
address this phenomenon in its entirety.
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3. It is, therefore, proposed to enact a law keeping in view the rights
guaranteed under Articles 14, 15 and 21 of the Constitution to provide for a
remedy under the civil law which is intended to protect the women from
being victims of domestic violence and to prevent the occurrence of
domestic violence in the society.
4. The Bill, inter alia, seeks to provide for the following:(i) It covers those women who are or have been in a relationship with the
abuser where both parties have lived together in a shared household and are
related by consanguinity, marriage or through a relationship in the nature of
marriage or adoption. In addition, relationships with family members living
together as a joint family are also included. Even those women who are
sisters, widows, mothers, single women, or living with the abuser are
entitled to legal protection under the proposed legislation. However,
whereas the Bill enables the wife or the female living in a relationship in the
nature of marriage to file a complaint under the proposed enactment against
any relative of the husband or the male partner, it does not enable any
female relative of the husband or the male partner to file a complaint against
the wife or the female partner.
(ii) It defines the expression “domestic violence” to include actual abuse or
threat or abuse that is physical, sexual, verbal, emotional or economic.
Harassment by way of unlawful dowry demands to the woman or her
relatives would also be covered under this definition.
(iii) It provides for the rights of women to secure housing. It also provides
for the right of a woman to reside in her matrimonial home or shared
household, whether or not she has any title or rights in such home or
household. This right is secured by a residence order, which is passed by the
Magistrate.
(iv) It empowers the Magistrate to pass protection orders in favour of the
aggrieved person to prevent the respondent from aiding or committing an
act of domestic violence or any other specified act, entering a workplace or
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any other place frequented by the aggrieved person, attempting to
communicate with her, isolating any assets used by both the parties and
causing violence to the aggrieved person, her relatives or others who
provide her assistance from the domestic violence.
(v) It provides for appointment of Protection Officers and registration of
non-governmental 63 rganizations as service providers for providing
assistance to the aggrieved person with respect to her medical examination,
obtaining legal aid, safe shelter, etc.
5. The Bill seeks to achieve the above objects. The notes on clauses explain
the various provisions contained in the Bill.
NOTE: A cursory reading of the statement of objects and reasons makes it clear that the
phenomenon of domestic violence against women is widely prevalent and needs redressal.
Whereas criminal law does offer some redressal, civil law does not address this
phenomenon in its entirety. The idea therefore is to provide various innovative remedies in
favour of women who suffer from domestic violence, against the perpetrators of such
violence.

2. PREAMBLE
"An Act to provide for more effective protection of the rights of women
guaranteed under the constitution who are victims of violence of any kind
occurring within the family and for matters connected therewith or incidental
thereto."
NOTE: What is of great significance is that the 2005 Act is to provide for effective
protection of the rights of women who are victims of violence of any kind occurring within
the family. The preamble also makes it clear that the reach of the Act is that violence,
whether physical, sexual, verbal, emotional or economic, are all to be redressed by the
statute. That the perpetrators and abettors of such violence can, in given situations be
women themselves is obvious. With this object in mind, let us now examine the provisions
of the statute itself.
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In the following judgments the statement of object and reasons along with the preamble of the
Act have been discussed;


Krishna Bhatacharjee Vs. Sarathi Choudhury and Anr; (2016)2SCC705



Shalu Ojha Vs. Prashant Ojha; (2018)8SCC461



Hiral P. Harsora and Ors. Vs. Kusum Narottamdas Harsora and Ors.; (2016)10SCC165



ChanmuniyA. Vs. Virendra Kumar Singh Kushwaha and anr.; (2011)1SCC141



Joseph Shine Vs. Union of India; (2019)3SCC39



Santhini Vs. Vijaya Venketesh; (2018)1SCC62



Lalita Toppo Vs. State of Jharkhand and Ors. ; 2018(4)RCR(Criminal)976



Ajay kaul Vs.state of J&K; 2019(1)Crimes558(J&K)



S Vs. J; (CM(M) 750/2017 & CM No.25674/2017, Delhi high court; DOD: 17th April,
2018



Richa Arya Vs. State of NCT of Delhi and Ors.; 2016(2)RCR(Criminal)409



Indra Sarma Vs. V.K.V. Sarma; (2013)15SCC755



D. Velusamy Vs. D. Patchaiammal; (2011)1SCC(Cri)59



Kunapareddy Vs. Kunapareddy Swarna Kumari and Ors.; (2016)11SCC774



Vaishali Abhimanyu Joshi Vs. Nanasaheb Gopal Joshi; (2017)14SCC373



Varsha kapoor Vs. Union of India; 2015 CriLJ 195
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CHAPTER IV
SCOPE OF MONETARY RELIEF UNDER DV ACT IS LARGER THAN
SECTION 125 Cr.P.C. AND THEY ARE INDEPENDENT OF EACH
OTHER.

Lalita Toppo vs The State Of Jharkhand,
2018 SCC OnLine SC 2301
HEAD NOTE: In the give case it was observed by the Hon‟ble apex Court that the scope of
provisions of the Act is wider than section 125 Cr.P.C. since it also provides for shared
household.
Observations:


The appellant before us would have an efficacious remedy to seek maintenance under the
provisions of the Protection of Women from Domestic Violence Act,2005 assuming that
she is not the legally wedded wife and, therefore, not entitled to maintenance under
Section 125 of the Code of Criminal Procedure, 1973.



Maintenance can be claimed under the provisions of the Protection of Women from Act
even if the claimant is not a legally wedded wife and therefore not entitled to claim of
maintenance under Section 125 of Code of Criminal Procedure.



The Bench explained that the provisions contained in Section 3(a) of the Domestic
Violence Act, 2005 which defines the term “domestic violence” also constitutes
“economic abuse” as domestic violence.



The Court further opined that under the provisions of the Domestic Violence Act, the
victim i.e. estranged wife or live-in-partner would be entitled to more relief than what is
contemplated under Section 125 of the CrP.C. i.e. to a shared household also.
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Shome Nikhil Danani vs Tanya Banon Danani
2019 SCC OnLine Del 8016
HEAD NOTE: The proceeding under the DV Act and under section 125 Cr.P.C is
independent of each other and have different scope.
Facts:
The JMFC dismissed the application under section 23 on the ground that the wife had already
been granted maintenance of Rs 1,20,000/- per month under section 125 Cr.P.C. by the family
court. The question before the court was whether wife is entitled to further relief under section
19 and 20 of the DV Act?
Held:


Cleary the scope of Section 20 of the DV Act is much wider than that of Section 125
Cr.P.C.



Residence orders under section 19 and protection order under section 18 of DV Act,
which are beyond the scope of Section 125 Cr.P.C.



While Section 125 Cr.P.C. talks only of maintenance, Section 20 DV Act stipulates
payment of monetary relief to meet the expenses incurred and losses suffered as a result
of the domestic violence including but not limited to loss of earning, medical expenses,
loss caused due to destruction, damage or removal of any property from the control of
aggrieved person.



Further, Section 20(1) (d) of the DV Act clearly provides that "In proceedings under the
DV Act, the magistrate may direct the Respondent to pay the maintenance to the
aggrieved person as well as her children, if any, including an order under or in addition to
an order of maintenance under section 125 Cr.P.C. or any other law for the time being in
force."



This clearly shows that an order under Section 20 DV Act is not restricted by an order
under section 125 Cr.P.C. The Trial Court clearly erred in not appreciating the distinction
between the two provisions and the reasoning is clouded by an impression that the
respondent - wife in the application under section 23 was only seeking an order of
maintenance, which is not the case.
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In her application under section 23 of the DV Act, the respondent wife has inter-alia
sought residence rights under Section 19 and protection under Section 18 apart from the
monetary relief under Section 20.



Further, it may be seen that proceeding under the DV Act and under section 125 Cr.P.C
are independent of each other and have different scope, though there is an overlap. In so
far as the overlap is concerned, law has catered for that eventuality and laid down that at
the time of consideration of an application for grant of maintenance under DV Act,
maintenance fixed under section 125 Cr.P.C shall be taken into account.



Further now the Supreme Court of India in Juveria Abdul Majid Khan Patni Vs Atif Iqbal
Masoori MANU/SC/0861/2014 has held that monetary relief under Section 20 DV Act is
in addition to maintenance under section 125 Cr.P.C.. There is thus no merit in the
Petition, the same is dismissed.
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CHAPTER V
AGGRIEVED PERSON
DEFINITION:Section 2. (a) “In this Act, unless the context otherwise requires", “Aggrieved
Person" means any woman who is, or has been, in a domestic relationship with
the respondent and who alleges to have been subjected to any act of domestic
violence by the respondent;
NOTE: So, for the purpose of this Act “Aggrieved Person” would always be a woman. No
man can initiate the proceedings under this Act. But the women should be in relationship
with the respondent. Act defines „Domestic Relationship‟ in section 2(f) and „Respondent‟
in section 2(q) which are also dealt herein separately under heading “Respondent”.
The Act uses the word „Any Woman‟, meaning thereby that unmarried daughters can file a
complaint of domestic violence against their father, unmarried sisters against their
brother/s and mothers against their son/s and grandmother against grandson/s.
The remedy under the Act is not only available to the married women i.e. wife or divorced
wife but also the woman whose relationship with the male partner is in „Nature Of
Marriage‟ as defined in section 2(q) while defining „Respondent‟. In this situation it goes
without saying that “Domestic Relationship” and “Domestic Violence” are other essential
ingredients that needs to be proved by the applicant to prove her status as aggrieved
person.
“Relationship in Nature of Marriage” is dealt elaborative in the landmark judgment of
D.Velusamy vs D.Patchaiammal ((2010) 10 SCC 469) which briefed out four essential
ingredients to be fulfilled to enclose the relationship within the ambit of „relationship in
nature of marriage‟. Not all “live in relationship” can be termed as the „relationship in nature
of marriage‟
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D.Velusamy vs D.Patchaiammal
(2010) 10 SCC 469
HEAD NOTE: The woman who is not legally married to the partner could claim
maintenance under the Act unless she proves the relationship in the “Nature of Marriage”.
In this the guidelines for “Relationship in Nature of Marriage” is laid down.
Observation of the Apex court;
The family court and the High Court recognized the second woman as wife of husband.
The marriage of husband with wife Lakshmi was declared null and void but Hon,ble
Supreme Court reversed these findings with the following observations;


In this case since the first wife „Lakshmi‟ was not made a party to the proceedings
before the Family Court Judge or before the High Court and no notice was issued
to her hence any declaration about her marital status vis-`a- vis the second women
who was in relationship with the husband was held to be wholly null and void as
it would be violative of the rules of natural justice. Without giving a hearing to
Lakshmi no such declaration could have validly be given by the Courts below that
she had not married the appellant herein since such as a finding would seriously
affect her rights. And if no such declaration could have been given obviously no
declaration could validly have been given that the appellant was validly married
to the respondent, because if Lakshmi was the wife of the appellant then without
divorcing her the appellant could not have validly married the respondent.

However, the question was also examined from the point of view of The D.V. Act,


On which the court observed that the expression `domestic relationship' includes
not only the relationship of marriage but also a relationship `in the nature of
marriage'.



The expression `a relationship in the nature of marriage' has not been defined in
the Act, thus the court held that 'relationship in the nature of marriage' is akin to a
common law marriage. Common law marriages require that although not being
formally married:-
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a) The couple must hold themselves out to society as being akin to spouses.
b) They must be of legal age to marry.
c) They must be otherwise qualified to enter into a legal marriage, including being
unmarried.
d) They must have voluntarily cohabited and held themselves out to the world as
being akin to spouses for a significant period of time.


Therefore, `relationship in the nature of marriage' under the 2005 Act must also
fulfill the above requirements, and in addition the parties must have lived together
in a `shared household' as defined in Section 2(s) of the Act.



Merely spending weekends together or a one night stand would not make it a
`domestic relationship'.



Not all live in relationships will amount to a relationship in the nature of marriage
to get the benefit of the Act of 2005. To get such benefit the conditions mentioned
above must be satisfied, and this has to be proved by evidence. If a man has a
`keep' whom he maintains financially and uses mainly for sexual purpose
and/or as a servant it would not, be a relationship in the nature of marriage'



No doubt the said view would exclude many women who have had a live in
relationship from the benefit of the 2005 Act, but then it is not for this Court to
legislate or amend the law. Parliament has used the expression `relationship in the
nature of marriage' and not `live in relationship'. The Court in the grab of
interpretation cannot change the language of the statute.



In this case, the Court also referred to the term “palimony” which means grant of
maintenance to a woman who has lived for a substantial period of time with a man
without marrying and is then deserted by him.

Hence the impugned judgment of the High Court and Family Court Judge, Coimbatore
was set aside and remanded the matter to the Family Court Judge to decide the matter
afresh in accordance with law and in the light of the observations made above.
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Deepak @ Gajanan Vs State of Maharashtra
2015 (3) RCR (Crl) (BOM)
HEAD NOTE: A woman marrying a person already married which was in her knowledge;
such woman is not entitled to any relief under DV Act although children were born to her.
The said relationship cannot be termed as “Relationship in the Nature of Marriage”.
Observation of the court:
Interpreting the term „Relationship in nature of Marriage‟ the court observed that,


A women marrying a person already married which was in her knowledge, such women
not entitled to any relief under DV Act although two children were born to her. The said
relationship cannot be termed as relationship in the nature of marriage.



The Hon‟ble court reiterated the principles laid down in D. Velu Samy case discussed
supra.

In the present case since it was clear through the evidences produced before the court that
respondent knew that the applicant was a married person and he had children from his wife. She
also knew that the applicant had been staying with his wife. Despite that, she had maintained
relationship with the applicant. Thus the court held that the said relationship cannot be
relationship in the nature of marriage and respondent was "aggrieved person" within the meaning
of Section 2(q) of the Act. She was therefore, not entitled for any relief under the Act.

Reshma Begum W/O. Gajanfar Kazi Vs The State Of Maharashtra And Anr.
2018 SCC OnLine Bom 1827
HEAD NOTE: In this case a woman who was already married and without seeking divorce
with first husband solemnized second marriage could not claim maintenance from her
second husband as the act would amount to Offence of Adultery.
Facts:
The applicant was married. That marriage was brought to an end by virtue of a customary
divorce on 15.10.2011. She thereafter came in contact with the respondent No.2 who is a Muslim
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by religion. He was already married. She got converted to Islam and the couple entered into a
marital tie in presence of a Kazi. However, a dispute arose and the couple separated. She filed a
proceeding under Section 12 of the D.V. Act.
Hon‟ble court observed that:


The word 'relationship in the nature of marriage' is covered under section 2(f) of DV Act. It
is well recognized principle of interpretation of statute that a statute should be interpreted in a
manner which would not promote illegality.



It has made a provision to enable a woman in a “relationship in the nature of marriage” to
seek various remedies under the D.V. Act, however, one cannot put an interpretation
to Section 2 [f] of the D.V. Act which would promote an adulterous relationship which is an
offence punishable under Section 494 of the Indian Penal Code.



Thus, these words will have to be interpreted in a conducive and harmonious manner so as
not to offend a penal provision contained in the Code. One cannot interpret this provision
which would offend any law.



The legislature in its wisdom has enacted the Law so as to cover and protect not only a
legally wedded wife but has gone a step further to bring in its ambit a woman who has been
in a relationship in the nature of marriage.



Use of word 'marriage' to qualify the relationship is conspicuous and the only interpretation
that can be put is that the marriage between the couple must be legally possible. Any other
interpretation which would offend any other law would not be permissible.



Thus in the present case to enable the applicant to claim any relief under the D.V. Act the
relation between her and the respondent was not in the nature of marriage, she was held
clearly not entitled to claim any relief under that Act. It is because, admittedly, on her own
admission, her first marriage was still in subsistence, and if that was so, she could not have
married legally with the respondent albeit the respondent was a Muslim and his personal law
permitted him to solemnize the second marriage.

On the above stated ground the revision petition was dismissed.
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Ganesh Vs. The State Of Maharashtra
Criminal Writ Petition No. 892 OF 2009; Bombay High Court : DOD-10 feburary 2010
HEAD NOTE: Grandmother can claim maintenance from her sons and grandsons are not
liable to pay maintenance during the life time of their father. However, the residence order
under section 19 of the DV Act can be passed against all (sons and grandsons) as per
section 17 of the Act which recognizes right to reside in a “shared house”.
Facts:
In the present case mother was staying with the family of one of his son and her grand children.
His son and grand children were making good livelihood however they failed take care of the
respondent (mother/grandmother). The respondent was of old age and suffered from many
diseases. Thus she filed an application under section 23 of DV Act before JMFC, who issued
notice to the petitioner. The present petition was presented by the petitioner to challenge the said
order. In this case petitioner Nos. 2 and 3 were grand-sons of respondent
Observation of the Court:


There is no dispute that son is liable to pay maintenance and he would also be liable
to incur medical expenses towards his mother as mentioned in section 20 (1) (b) of
the D.V. Act.



However, so far as grandsons are concerned, under Hindu Adoptions and
Maintenance Act, 1956, as grand-sons they would have been liable to pay
maintenance under section 22 (1) of the Hindu Adoptions and Maintenance Act,
1956, provided their father had not been alive. When the son is alive and is capable of
paying maintenance, section 22 (1) of the Hindu Adoptions and Maintenance Act,
will not be applicable and under section 20 of the Hindu Adoptions and Maintenance
Act, son would be liable to pay maintenance to his mother.



Proceedings under section 12 (1) of the Act may not be tenable against grandsons so
far as relief of maintenance and medical expenses are concerned till their father is
alive
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However, the court held that the residence order under section 19 of the Domestic
Violence Act can be passed against all (sons and grandsons) as per section 17 of
the Act which recognizes right to reside in a “shared house”.

Mohammed Zakir Vs. Smt Shabana
2017 SCC OnLine Kar 1681
HEAD NOTE: In the present case the Hon‟ble court observed that husband cannot initiate
proceedings against wife under the Act.
In this case the petitioner was a Muslim male. He was aggrieved by certain acts of his wife and
her family and therefore invoked the provisions of D.V. Act. The court below was not impressed
with the same since the Act clearly is loaded in favour of women only and it does not
contemplate any male person being aggrieved by domestic violence.

Indra Sarma Vs V.K.V.Sarma
(2013)15SCC755
HEAD NOTE: Woman entered into this relationship knowing well that the respondent was
a married person and encouraged bigamous relationship. By entering into such a
relationship, the woman committed an intentional tort, i.e. interference in the marital
relationship with intentionally alienating respondent from his family, i.e. his wife and
children. If the case set up by the appellant is accepted, we have to conclude that there has
been an attempt on the part of the appellant to alienate respondent from his family,
resulting in loss of marital relationship, companionship, assistance, loss of consortium etc.,
so far as the legally wedded wife and children of the respondent are concerned, who
resisted the relationship from the very inception. Such relationship is not a “relationship in
nature of marriage”.
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Observation of the court:


Relationship of marriage continues, notwithstanding the fact that there are differences of
opinions, marital unrest etc., even if they are not sharing a shared household, being based
on law.



But live-in-relationship is purely an arrangement between the parties unlike, a legal
marriage.



Once a party to a live-in- relationship determines that he/she does not wish to live in such
a relationship, that relationship comes to an end.



Further, in a relationship in the nature of marriage, the party asserting the existence of the
relationship, at any stage or at any point of time, must positively prove the existence of
the identifying characteristics of that relationship, since the legislature has used the
expression “in the nature of”.



While determining whether any act, omission, commission or conduct of the respondent
constitutes “domestic violence”, one needs to have a common sense/balanced approach,
after weighing up the various factors which exist in a particular relationship and then
reach a conclusion as to whether a particular relationship is a relationship in the “nature
of marriage”.



Many a times, it is the common intention of the parties to that relationship as to what
their relationship is to be, and to involve and as to their respective roles and
responsibilities, that primarily governs that relationship. Intention may be expressed or
implied and what is relevant is their intention as to matters that are characteristic of a
marriage.



The expression “relationship in the nature of marriage”, of course, cannot be construed in
the abstract; we must take it in the context in which it appears and apply the same bearing
in mind the purpose and object of the Act as well as the meaning of the expression “in the
nature of marriage”. Plight of a vulnerable section of women in that relationship needs
attention. Many a times, the women are taken advantage of and essential contribution of
women in a joint household through labour and emotional support has been lost sight.
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While examining whether a relationship will fall within the expression “relationship in
the nature of marriage” within the meaning of Section 2(f) of the DV Act, one needs to
have a close analysis of the entire relationship, in other words, all facets of the
interpersonal relationship need to be taken into account. One cannot isolate individual
factors, because there may be endless scope for differences in human attitudes and
activities and a variety of combinations of circumstances which may fall for
consideration. Invariably, it may be a question of fact and degree, whether a relationship
between two unrelated persons of the opposite sex meets the tests judicially evolved.

The Hon‟ble court culled out some guidelines for testing under what circumstances, a live-in
relationship will fall within the expression “relationship in the nature of marriage” under
Section 2(f) of the DV Act. The said guidelines are not exhaustive but provide some insight to
such relationships.
(1)

Duration of period of relationship Section 2(f) of the DV Act has used the

expression “at any point of time”, which means a reasonable period of time to
maintain and continue a relationship which may vary from case to case,
depending upon the fact situation.
(2) Shared household The expression has been defined under Section 2(s)of the
DV Act and, hence, need no further elaboration.
(3) Pooling of Resources and Financial Arrangements Supporting each other, or
any one of them, financially, sharing bank accounts, acquiring immovable
properties in joint names or in the name of the woman, long term investments in
business, shares in separate and joint names, so as to have a long standing
relationship, may be a guiding factor.
(4) Domestic Arrangements entrusting the responsibility, especially on the woman
to run the home, do the household activities like cleaning, cooking, maintaining or
up keeping the house, etc. is an indication of a relationship in the nature of
marriage.
(5) Sexual Relationship Marriage like relationship refers to sexual relationship,
not just for pleasure, but for emotional and intimate relationship, for procreation
76

of children, so as to give emotional support, companionship and also material
affection, caring etc.
(6) Having children is a strong indication of a relationship in the nature of
marriage. Parties, therefore, intend to have a long standing relationship. Sharing
the responsibility for bringing up and supporting them is also a strong indication.
(7) Socialization in Public Holding out to the public and socializing with friends,
relations and others, as if they are husband and wife is a strong circumstance to
hold the relationship is in the nature of marriage.
(8) Intention and conduct of the parties Common intention of parties as to what
their relationship is to be and to involve, and as to their respective roles and
responsibilities, primarily determines the nature of that relationship.
In the present case, Appellant entered into this relationship knowing well that the respondent was
a married person and encouraged bigamous relationship. By entering into such a relationship, the
appellant committed an intentional tort, i.e. interference in the marital relationship with
intentionally alienating respondent from his family, i.e. his wife and children. If the case set up
by the appellant is accepted, we have to conclude that there has been an attempt on the part of the
appellant to alienate respondent from his family, resulting in loss of marital relationship,
companionship, assistance, loss of consortium etc., so far as the legally wedded wife and
children of the respondent are concerned, who resisted the relationship from the very inception.


Marriage and family are social institutions of vital importance. Alienation of affection, in
that context, is an intentional tort, which gives a cause of action to the wife and children
of the respondent to sue the appellant for alienating the husband/father from the company
of his wife/children, knowing well they are legally wedded wife/children of the
respondent.



If it is held that the relationship between the appellant and the respondent is a relationship
in the nature of a marriage, we will be doing an injustice to the legally wedded wife and
children who opposed that relationship. Consequently, any act, omission or commission
or conduct of the respondent in connection with that type of relationship, would not
amount to “domestic violence” under Section 3 of the DV Act.
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If any direction is given to the respondent to pay maintenance or monetary consideration
to the appellant, that would be at the cost of the legally wedded wife and children of the
respondent, especially when they had opposed that relationship and have a cause of
action against the appellant for alienating the companionship and affection of the
husband/parent which is an intentional tort.

Thus on the above stated grounds the appeal was accordingly dismissed.

Amit Agarwal And Ors vs Sanjay Aggarwal And Ors
2016 SCC OnLine P&H 4200
HEAD NOTE: In the present case it was observed that even the person related to the
aggrieved person, can file application under section 12 of the Act. He/she need not be the
person on whom incident of domestic violence has occurred.
In this case the complaint was filed by the brother of the aggrieved wife. An objection was taken
that no authority had been given to the complainant to lodge a complaint.
It was observed that:


Section 12 and observed the section includes the words “any other person on behalf of
the aggrieved person may present an application to the Magistrate seeking one or more
reliefs under this Act…”



A perusal of the above would show that a complaint can be filed by an aggrieved person
or a Protection Officer or any other person on behalf of the aggrieved person.

Note: The facts of the present case has been discussed in detail under the title “Domestic
Relationship” where the case has been again discussed in reference to continuity of offence,
section 468 Cr.P.C. and right of divorced wife to file complaint under DV Act.
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Renu Bhasin and Ors. Vs Nisha Rani and Ors.
561-A Cr.P.C. No.507/2015, MP No.1/2015 c/w and 561-A Cr.P.C. No.555/2015, MP
No.1/2015; High Court of J&K DOD: 28.10.2017
HEAD NOTE: A child does not fall in the definition of aggrieved person so he cannot file a
petition u/s. 12 of Act. But he may be entitled to monetary relief u/s. 20 of Act.
Facts
The wife was married for the last several years and was living with her family at, Jammu, while
as the Wife has filed a complaint under the provisions of the J & K Protection of Women From
Domestic violence Act 2010 against the brother of the husband and his parents and the husband.
While as the fact was that the wife was neither living in that house nor sharing any domestic
relationship or shared household as envisaged under the Act 2010. Learned counsel for the
petitioners has argued at length and reiterated all grounds taken the memo of petition. Whereas
counsel for respondent has supported the order of court below and cognizance taken by
Magistrate.
The court discussed the scope of Jammu and Kashmir Protection of Women from Domestic
Violence Act 2010


The Jammu and Kashmir Protection of Women from Domestic Violence Act 2010 has
been legislated for more effective protection of the rights of women guaranteed under
Constitution, who are victims of violence.



Section 12 of Act empowers victim to file a petition before Magistrate regarding
domestic violation; section 18 deals with passing of protection order; section 19 deals
with passing of residence order; section 20 deals passing of monetary order; section 21
deals with passing of custody order and section 22 deals with compensation order. These
types of order can be passed/ granted by Magistrate after hearing and finally deciding the
application under sections of Act. However, in terms of section 23 of Protection of
Women from Domestic Violence Act, the Magistrate to grant ex-parte interim relief/s as
Magistrate deems just and proper during pendency of application under section 12 of Act.
Section 23 of Act consists of two parts; section 23(1) empowers Magistrate to pass exparte interim order during pendency of main petition under section 12 of Act; section
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23(2) empowers magistrate to pass ad-interim order during pendency of interim petition
under section 23(1) of Act.


The purpose of this section is to save the victim from vagrancy, continuous harassment,
dispossession of victim from place of residence or share hold, alienation of such place of
residence or shared household etc. If the Magistrate is satisfied that an application prima
facie discloses that the respondent is committing, or has committed an act of domestic
violence or that there is a likelihood that the respondent may commit an act of domestic
violence, he may grant an ex-parte order on the basis of the affidavit in such form, as may
be prescribed, of the aggrieved person under section 18, section 19, section 20, section 21
or, as the case may be.



Section 28 of Act states that all proceedings under section 12, 18, 19, 20, 21, 22, 23 and
section 31 of Act shall be governed by provisions of Cr.P.C.; sub-section (2) section 28
of Domestic Violence Act gives the power to the trial court to lay down its own
procedure for disposal of an application under sections 12 and 23 of Domestic Violence
Act. Under section 37 of Act Government can make rules for carrying and in order to
give effects to provisions of Act. Thus Govt. has also framed rules called Protection of
Women from Domestic Violence Rules 2011.

Observation on „Can a child be petitioner in DV Act?‟


The terms aggrieved person has been defined as under:"Aggrieved person means any woman who is in a domestic relationship with respondent
and who alleges to have been subjected to any act of domestic violence by the
respondent". So admittedly, a child does not fall in the definition of aggrieved person so
cannot file a petition u/s. 12 of Act. So petition filed by Reyanash, aged 1 year, as
petitioner No. 2, is quashed; he may be entitled to monetary relief u/s. 20 of Act.



Magistrate while dealing with application under section 12 of Act has to be very cautious
in taking cognizance against the relatives of husbands. Because petitions are always
drafted by legal practitioner and in order to put undue pressure on husband they try to
draft the petition cleverly thereby creating illusion that all the relatives are involved in
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domestic violence against the wife. Now question arises as to how magistrate should
come to know about truth fullness of allegations levelled in plaint especially when it has
been cleverly drafted. I think one of best mode which a magistrate has to adopt is to call
the petitioner separately in camera for a while and should try to know true facts after
going through the written allegations made in petition.

Parkash Nagardas Dubal Shaha Vs Sou. Meena Prakash Dubal Shah and ors.
Crl. Appeal No 320 of 2016 (SC): DOD april 26 2016
HEAD NOTE: It was observed here in that an unsuccessful divorce proceeding filed by the
wife does not adversely affect her right to claim reliefs under the DV Act. Though wife filed
divorce, which was rejected, she continues to be the legally wedded wife and her
application under DV Act remains maintainable.
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CHAPTER VI
RESPONDENT
DEFINITION
Section 2(q): Definition: In this Act, unless the context otherwise requires "respondent"
means any adult male person who is, or has been, in a domestic relationship with the
aggrieved person and against whom the aggrieved person has sought any relief under this
Act:
Provided that an aggrieved wife or female living in a relationship in the nature of a
marriage may also file a complaint against a relative of the husband or the male partner;

Hiral P. Harsora And Ors vs Kusum Narottamdas Harsora And Ors on 6 October, 2016
2016 SCC ONLine SC 1118
HEAD NOTE: Constitutional validity of section 2(q was discussed and the words “adult
male” in Section 2(q) of the 2005 Act stands deleted since these words did not square with
Article 14 of the Constitution of India. Consequently, the proviso to Section 2(q), being
rendered otiose, also stands deleted.
Observations of the Hon‟ble Court
Hon‟ble court discussed Statements of objects and reasons and Preamble of the Act. It also
examined the provisions of the statute itself in reference to the definition of word “respondent”
and observed;
 Section 3 of the Act defines domestic violence, which makes it clear that such violence
is gender neutral. It is also clear that physical abuse, verbal abuse, emotional abuse and
economic abuse can all be by women against other women. Even sexual abuse may, in a
given fact circumstance, be by one woman on another. Section 3, therefore, in tune with
the general object of the Act, seeks to outlaw domestic violence of any kind against a
woman, and is gender neutral.
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 When one goes to the remedies that the Act provides, things become even clearer.
Section 17(2) makes it clear that the aggrieved person cannot be evicted or excluded from
a shared household or any part of it by the “respondent” save in accordance with the
procedure established by law.
 If “respondent” is to be read as only an adult male person, it is clear that women who
evict or exclude the aggrieved person are not within its coverage, and if that is so, the
object of the Act can very easily be defeated by an adult male person not standing in the
forefront, but putting forward female persons who can therefore evict or exclude the
aggrieved person from the shared household. This again is an important indicator that the
object of the Act will not be sub-served by reading “adult male person” as “respondent”
 This becomes even clearer from certain other provisions of the Act. Under Section
18(b), for example, when a protection order is given to the aggrieved person, the
“respondent” is prohibited from aiding or abetting the commission of acts of domestic
violence. This again would not take within its ken females who may be aiding or abetting
the commission of domestic violence, such as daughters-in-law and sisters-in-law, and
would again stultify the reach of such protection orders.
 When one come to Section 19 and residence orders that can be passed by the
Magistrate, Section 19(1)(c) makes it clear that the Magistrate may pass a residence
order, on being satisfied that domestic violence has taken place, and may restrain the
respondent or any of his relatives from entering any portion of the shared household in
which the aggrieved person resides. This again is a pointer to the fact that a residence
order will be toothless unless the relatives, which include female relatives of the
respondent, are also bound by it
 Therefore, in the case of a wife complaining of domestic violence, the husband‟s
relatives including mother-in-law and sister-in-law can be arrayed as respondents and
effective orders passed against them.
 But in the case of a mother-in-law or sister-in-law who is an aggrieved person, the
respondent can only be an “adult male person” and since his relatives are not within the
main part of the definition of respondent in Section 2(q), residence orders passed by the
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Magistrate under Section 19(1)(c) against female relatives of such person would be
unenforceable as they cannot be made parties to petitions under the Act.
 When one come to Section 20, it is clear that a Magistrate may direct the respondent to
pay monetary relief to the aggrieved person, of various kinds, mentioned in the Section.
 If the respondent is only to be an “adult male person”, and the money payable has to be
as a result of domestic violence, compensation due from a daughter-in-law to a motherin-law for domestic violence inflicted would not be available, whereas in a converse case,
the daughter-in-law, being a wife, would be covered by the proviso to Section 2(q) and
would consequently be entitled to monetary relief against her husband and his female
relatives, which includes the mother-in-law.
 When one come to Section 26 of the Act, the sweep of the Act is such that all the
innovative reliefs available under Sections 18 to 22 may also be sought in any legal
proceeding before a civil court, family court or criminal court affecting the aggrieved
person and the respondent. The proceeding in the civil court, family court or criminal
court may well include female members of a family, and reliefs sought in those legal
proceedings would not be restricted by the definition of “respondent” in the 2005 Act.
 Thus, an invidious discrimination will result, depending upon whether the aggrieved
person chooses to institute proceedings under the 2005 Act or chooses to add to the
reliefs available in either a pending proceeding or a later proceeding in a civil court,
family court or criminal court.
 It is clear that there is no intelligible differentia between a proceeding initiated under
the 2005 Act and proceeding initiated in other for a under other Acts, in which the selfsame reliefs grantable under this Act, which are restricted to an adult male person, are
grantable by the other for a also against female members of a family.
 This anomaly again makes it clear that the definition of “respondent” in Section 2(q) is
not based on any intelligible differentia having any rational relation to the object sought
to be achieved by the 2005 Act. The restriction of such person to being an adult male
alone is obviously not a differentia which would be in sync with the object sought to be
achieved under the 2005 Act, but would in fact be contrary to it.
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 Also, the expression “adult” would have the same effect of stultifying orders that can be
passed under the aforesaid sections. It is not difficult to conceive of a non-adult 16 or 17
year old member of a household who can aid or abet the commission of acts of domestic
violence, or who can evict or help in evicting or excluding from a shared household an
aggrieved person.
 Also, a residence order which may be passed under Section 19(1)(c) can get stultified if
a 16 or 17 year old relative enters the portion of the shared household in which the
aggrieved person resides after a restraint order is passed against the respondent and any
of his adult relatives.
 Examples can be multiplied, all of which would only lead to the conclusion that even
the expression “adult” in the main part is Section 2(q) is restrictive of the object sought to
be achieved by the kinds of orders that can be passed under the Act and must also be,
therefore, struck down, as this word contains the same discriminatory vice that is found
with its companion expression “male”.
 The court thus set asided the impugned judgment of the Bombay High Court and
declared that the words “adult male” in Section 2(q) of the 2005 Act would stand
deleted since these words do not square with Article 14 of the Constitution of India.
 Consequently, the proviso to Section 2(q), being rendered otiose, also stands deleted.

Sou. Sandhya Manoj Wankhade vs Manoj Bhimrao Wankhade & Ors
(2011) 3 SCC 650
HEAD NOTE: The expression "female" has not been used in the proviso to Section 2(q)
also, but, on the other hand, if the Legislature intended to exclude females from the ambit
of the complaint, which can be filed by an aggrieved wife, females would have been
specifically excluded, instead of it being provided in the proviso that a complaint could also
be filed against a relative of the husband or the male partner.
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No restrictive meaning has been given to the expression "relative", nor has the said
expression been specifically defined in the Domestic Violence Act, 2005, to make it specific
to males only.
In relation to the interpretation of the expression "respondent" in Section 2(q) of the
Domestic Violence Act, 2005 Hon‟ble Apex Court made following observations:


"2(q).” "respondent" means any adult male person who is, or has been, in a domestic
relationship with the aggrieved person and against whom the aggrieved person has sought
any relief under this Act: Provided that an aggrieved wife or female living in a
relationship in the nature of a marriage may also file a complaint against a relative of the
husband or the male partner."



From the above definition it would be apparent that although Section 2(q) defines a
respondent to mean any adult male person, who is or has been in a domestic relationship
with the aggrieved person.



The proviso widens the scope of the said definition by including a relative of the husband
or male partner within the scope of a complaint, which may be filed by an aggrieved wife
or a female living in a relationship in the nature of a marriage.



It is true that the expression "female" has not been used in the proviso to Section 2(q)
also, but, on the other hand, if the Legislature intended to exclude females from the ambit
of the complaint, which can be filed by an aggrieved wife, females would have been
specifically excluded, instead of it being provided in the proviso that a complaint could
also be filed against a relative of the husband or the male partner.



No restrictive meaning has been given to the expression "relative", nor has the said
expression been specifically defined in the Domestic Violence Act, 2005, to make it
specific to males only.



In such circumstances, it is clear that the legislature never intended to exclude female
relatives of the husband or male partner from the ambit of a complaint that can be made
under the provisions of the Domestic Violence Act, 2005.
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Thus the court held that, both the Sessions Judge and the High Court went wrong in
holding otherwise, possibly being influenced by the definition of the expression
"respondent" in the main body of Section 2(q) of the aforesaid Act.



The Appeal, therefore, succeeds. The judgments and orders, both of the learned Sessions
Judge, Amravati, dated 15th July, 2009 and the Nagpur Bench of the Bombay High Court
dated 5th March, 2010, in Crl. Writ Petition No.588 of 2009 are set aside. Consequently,
the trial Court shall also proceed against the said Respondent Nos.2 and 3 on the
complaint filed by the Appellant.



The appeal is allowed accordingly.

Ashish Dixit & Ors vs State Of U.P. & Anr on 7 January, 2013
(2013) 4 SCC 176
HEAD NOTE: In the present case it was held that “wife cannot implicate one and all in the
family”.
O R D E R:


This appeal is directed against the judgment and order dated 05.07.2010 passed by the
High Court of Judicature at Allahabad in Criminal Miscellaneous Application No.8358 of
2008. By the impugned judgment and order, the High Court has refused to quash the
proceedings initiated against the petitioners by the respondent no.2-wife, under Section
12 of the Act, 2005.



In the petition filed by respondent no.2, apart from arraying her husband and her parentsin-law as parties to the proceedings, has included all and sundry, as respondents. To say
the least, she has even alleged certain actions said to have been done by the tenant whose
name is not even known to her.



In a matter of this nature, we are of the opinion that the High Court at least should have
directed that the petition filed by respondent no.2 be confined to her husband as also her
parents-in-law and should not have allowed the impleadment of respondent nos.4 to 12.
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In view of the above, while allowing this appeal in part, we quash the proceedings as
against appellant nos. 4 to 12 in Case. The Learned CJM, Agra was directed to proceed
with the aforesaid case; only against the husband i.e., her father in law and her mother in
law.



The Hon‟ble court opined that the direction issued by the High Court, inter-alia, directing
the appellants herein to appear before the Trial Court and seek bail is wholly
unnecessary.



Thus leave was granted

Manju Sharma vs . Sushila Sharma
Cc No.212/03/09, Delhi High Court, DOD-10 December 2012
HEAD NOTE: It was observed that directions to husband to remove himself from shared
household to be exercised sparingly expect in the cases when he is violent and that too when
there is sufficient evidence of violence on the file.
Held;


It was the admission of the complainant herself that the alleged Shared House Hold is
the separate property of her mother in law. It is well settled that wife can not claim any
right in the house owned by mother in law or father in law separately. However, in
view of admitted position, the alleged Shared House Hold is separate property of
mother in law and thus complainant cannot seek any relief of residence in the alleged
shared household under D. V. Act against the said house.



It is well settled and there is catena of judgment of our own Hon'ble High Court and
Hon'ble Supreme Court that application of D.V. act is retrospective in nature.



In the matter titled as V.D. Bhanot Vs. Savita Bhanot passed on February 7, 2012 in
special leave petition (Crl.)no.3916-2010, Hon'ble Supreme Court held, that "while
looking into complaint U/s.12 of PWD the conduct of the parties even prior to coming
into force of PWD Act could be taken into consideration while passing order u/s. 18/19
and 20 thereof". However in case titled as Inderjeet Singh Garewal Vs. State of Punjab
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-VI(2004) SLT 3434 Hon'ble Supreme Court has held that in view of provision of
Sec.468 Cr.P.C. complaint can be filed within a period of one year from the date of
incident, seems to be preponderous In view of Sec.28 & 32 of 2005, Read with Rule
15(VI) of the Protection of Women from Domestic Violence which make the provision
of Cr.P.C. applicable.


Now, therefore, applying the harmonious interpretation of both the citations, I am of the
view that even if the acts of Domestic Violence, committed prior to PWD Act coming
into force, can be taken into consideration but that does not mean that complaints can be
filed at any time in future. The principle of limitation of one year would apply to those
acts also, which have been committed prior to PWD Act and have not been continued
thereafter. But in those retrospective acts/offences limitation of one year would start from
the date of enforcement of the act ie., from 26.10.06. That implies that in case a
complainant has been subjected to domestic violence prior to 29.10.06, she will be given
benefit of PWD act subject to condition that she approached the court with in one year of
date of enforcement of the act ie., till 25.10.07. The period of limitation of one year in
retrospective offences will be counted from 26.10.06.



Now, coming back to the present case, parties were residing separately from 4.5.2001 and
the present case was filed on 29.07.2009, i.e., after expiry of one year after the date of
enforcement of the Act and hence Manju Sharma Vs. Sushila Sharma CC NO.212/03/09
same was barred by limitation.



In view of the discussion above, complainant had every right to agitate her case under D.
V. Act till 25.10.02 but she did not exercise her right by filing the case within time.
Hence, issue of limitation also is being decided against the complainant. If such kind of
restraint/limitation is not put to such cases, they may create havoc in the society.



Therefore, the present case was dismissed in view of above discussion.
Varsha Kapoor vs Uoi & Ors.
2010 SCC OnLine Del 2213

HEAD NOTE: Mother-in-law can be “respondent” under section 2(q) of the Act.
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Hon‟ble Court observed:


The first task taken by court here in was to examine the scope of the definition of the
term “respondent” as defined in Section 2 (q), particularly proviso thereof which includes
a relative of the husband or the male partner as well who could be the respondent.
Discussion in this behalf has to start with the definition of „aggrieved person‟ as
provided under Section 2 (q) of DV Act in as much as it is that aggrieved person who is
permitted to file application and initiate proceedings under various provisions of the Act.



Note on Section 12, 19 and 31 of DV Act was taken and it was found that conjoint
reading of all these Sections form the basis of redressal machinery provided to the
aggrieved person in the scheme of the DV Act. 12. When we interpret the provisions of
Section 2 (q) in the context of the aforesaid scheme, our conclusion would be that the
petition is maintainable even against a woman in the situation contained in proviso to
Section 2(q) of the DV Act. No doubt, the provision is not very satisfactorily worded and
there appears to be some ambiguity in the definition of „respondent‟ as contained in
Section 2 (q).



The Director of Southern Institute for Social Science Research, Dr. S.S. Jagnayak in his
report has described the ambiguity in Section 2(q) as "Loopholes to Escape the
Respondents from the Cult of this Law" and opined in the following words:
"As per Section 2 Clause (q) the respondent means any adult male person
who is or has been in a domestic relationship. Hence, a plain reading of
the Act would show that an application will not lie under the provisions of
this Act against a female. But, when Section 19(1) proviso is perused, it
can be seen that the petition is maintainable, even against a lady. Often
this has taken as a contention, when ladies are arrayed as respondents and
it is contended that petition against female respondents are not
maintainable. This is a loophole which should be plugged."



It becomes the duty of the Court go give correct interpretation to such a provision having
regard to the purpose sought to be achieved by enacting a particular legislation. Having
regard to the purpose which the DV Act seeks to achieve and when we read Section 2 (q)
along with other provisions, out task is quite simple, which may in first blush appears to
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be somewhat tricky. We are of the considered view that the manner in which definition of
„respondent‟ is given under Section 2(q) of DV Act, it has to be segregated into two
independent and mutually exclusive parts, not treating proviso as adjunct to the main
provision.


What follows is that on the one hand, aggrieved persons other than wife or a female
living in a relationship in the nature of marriage, viz., sister, mother, daughter or
sister-in-law as aggrieved person can file application against adult male person only.
But on the other hand, wife or female living in a relationship in the nature of marriage
is given right to file complaint not only against husband or male partner, but also
against his relatives.



Having dissected definition into two parts, the rationale for including a female/woman
under the expression relative of the husband or male partner‟ is not difficult to
fathom. It is common knowledge that in case a wife is harassed by husband, other
family members may also join husband in treating the wife cruelty and such family
members would invariably include female relatives as well.



If restricted interpretation is given, as contended by the petitioner, the very purpose for
which this Act is enacted would be defeated. It would be very easy for the husband or
other male members to frustrate the remedy by ensuring that the violence on the wife is
perpetrated by female members. Even when Protection Order under Section 18 or
Residence Order under Section 19 is passed, the same can easily be defeated by violating
the said orders at the hands of the female relatives of the husband.



Various provisions in the DV Act, provide for clinching the circumstances indicating that
female relative was clearly in the mind of the legislature when it comes to filing of the
complaint/application by a wife or a female living in a relationship in the nature of
marriage, as contemplated in proviso to Section 2(q). These provisions are Section 19, 21
and 31 of the DV Act. The wordings of Section 19 of the DV Act makes it clear that the
section provides for disposal of applications made under sub-section (1) of Section 12 by
the Magistrate. Under Sub-section (1) of Section 19, the Magistrate can pass any order
against a female person other than the orders under Clause (b). Whereas proviso to Subsection (1) of Section 19 puts a bar on the power of the Magistrate for passing an order
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against any person who is a woman under Section 19(1)(b). In other words, except
residence order under Section 19(1)(b), it is competent for the Magistrate to pass orders
against the relatives of the husband including a female person under Section 19(1)(c) i.e.,
restraining the respondent or any of his relatives from entering any portion of the shared
household in which the aggrieved person resides. Section 21 of the Act deals with grant
of temporary custody of any child or children to the aggrieved person or the person
making an application on her behalf and specifies necessary arrangements for visit of
such child or children by the respondent. For instance, if the children are under the
custody of mother-in-law of an aggrieved person, if we give a restricted meaning to
Section 2(q), no such order can be passed for giving temporary custody of the child
against a female relative of the husband, i.e., father, mother who are residing jointly.


Another provision, viz., Section 31 of the DV Act would also lead us to the same answer.



In this case Hon;ble court relied on the case of Vijayalekshmi Amma Vs. Bindu [2010(1)
KLT 79] in the following words:
"It is to be borne in mind that Sub-section (1) of Section 31 only provides
that a breach of protection order or of an interim protection order, by the
respondent shall be an offence under the Act and shall be punishable with
the sentence provided therein. Section 32 provides for cognizance and
proof of the offence. Under Sub-section (1) notwithstanding anything
contained in the Code of Criminal Procedure, the offence under Subsection (1) of Section 31 shall be cognizable and non-bailable. Under Subsection (2) of Section 32, upon the sole testimony of the aggrieved person,
the court may conclude that an offence underSection 31(1) has been
committed by the accused. Under Sub-section (1) of Section 31 it is only
the breach of a protection order under Section 18 or an interim protection
order under Section 23 which is made punishable. As is clear from Subsection (1) of Section 31, such breach shall be by the "respondent".
Therefore unless the "respondent" could be a female person, an offence
cannot be committed by breach of such an order by a female person. If
that be so, the complaint provided under proviso to Clause (q) of Section
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2, cannot be a complaint as interpreted by the learned Judge, as it is an
impossibility because if a female person cannot be a respondent as defined
under Section 2(q), no protection order under Section 18 or interim
protection order under Section 23 could be passed against the female
person and in that case the proviso enabling filing of a complaint against
the female relative of the husband would be redundant. If that be so, it
could only be taken that the complaint provided in the proviso to Clause
(q) of Section 2 is the application filed under Section 12, though
inadvertently an application is referred in the Section as complaint. A
learned single Judge of this Court in Remadevi v. State of Kerala 2008 (4)
KLT 105 has taken an identical view that respondent as defined under
Section 2(q) could also be a female person. It cannot be said that
proceedings under Section 12 cannot be initiated against a female person."


It is also well-recognized principle of law that while interpreting a provision in statute, it
is the duty of the Court to give effect to all provisions. When aforesaid provisions are
read conjointly keeping the scheme of the DV Act, it becomes abundantly clear that the
legislator intended female relatives also to be respondents in the proceedings initiated by
wife or female living in relationship in the nature of marriage.



If the proviso is not construed independently, in the manner we have explained above and
the meaning of the term “respondent” is restricted only to the male persons while
construing the expression “a relative of the husband or male person”, then the aforesaid
provisions contained in Sections 19 and 31 shall be rendered obtuse. This is not
contemplated under the scheme of the DV Act and would be contrary to well- settled
principle of interpretation.



We, thus, hold that the expression „a relative‟ in proviso to Section 2(q) includes a
female relative as well.

Re: Constitutional Validity of Section 2(q):


In order to provide such remedies, DV Act has been enacted. It is in this backdrop, we
have to appreciate that married women (i.e. wives) are given rights to agitate their
grievances against wide spectrum of respondents under proviso to Section 2(q) of the DV
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Act, with attempt to put an end to domestic violence and at the same time saving
matrimonial home, which was not possible under the remedies provided in criminal law
and there was no such provision under the existing Family Laws.


When this was the lacuna in law sought to be plugged by passing the DV Act and the
purpose was to remove the said mischief, leaving family relatives of a husband or a male
partner out of purview of the „respondent‟ would negate the purpose for which the DV
Act is passed.



It, therefore, cannot be treated as irrational or arbitrary provision, which would render it
violative of Article 14 of the Constitution. Following observations of the Supreme Court
in case of State of A.P. Vs. Nallmillin Rami Reddi [AIR 2001 SC 3616] would justify the
permissibility of the aforesaid classification:



"What Article 14 of the Constitution prohibits is „class legislation‟ and not
“classification for purpose of legislation”. If the legislature reasonably classifies persons
for legislative purposes so as to bring them under a well-defined class, it is not open to
challenge on the ground of denial of equal treatment that the law does not apply to other
persons.



The test of permissible classification is twofold:
i.

that the classification must be founded on intelligible differential which distinguishes
persons grouped together from others who are left out of the group, and

ii.

That differential must have a rational connection to the object sought to be achieved.
Article 14 does not insist upon classification, which is scientifically perfect or
logically complete. A classification would be justified unless it is patently arbitrary.



Merely because amplitude of “respondent” in a case where a wife or female living in a
relationship akin to marriage initiates the proceedings is widened, would not be a ground
to hold that such a provision is “ultra vires”. Fallacy in the argument of the learned
counsel for the petitioner is that he is seeking to compare the two categories of
“aggrieved persons”; one provided in the main provision of Section 2(q) and other in
proviso thereto. No doubt, the scope of the „respondent‟ is restricted in the former
category of cases. However, if at all that would be a cause of grievance by those
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aggrieved persons falling in the first category. The petitioner cannot be permitted to take
such plea thereby putting at naught the more benevolent provision in the legislation in
respect of a wife or a female living in a relationship in the nature of marriage.

SEE ALSO
Badri Prasad vs. Dy. Director of Consolidation
(AIR 1978 SC 1557)
HEAD NOTE: This was the first case in which the Supreme Court of India recognized live in
relationship and interpreted it as a valid marriage. In this case, the Court gave legal validity to a
50 year live in relationship of a couple. It was held by Justice Krishna Iyer that a strong
presumption arises in favour of wedlock where the partners have lived together for a long term as
husband and wife. Although the presumption is rebuttable, a heavy burden lies on him who seeks
to deprive the relationship of its legal origin. Law leans in favour of legitimacy and frowns upon
bastardy.
Tulsa & Ors vs. Durghatiya & Ors.
(Appeal Civil No.648/2002 Dt. 15.01.2008)
HEAD NOTE: The Supreme Court provided legal status to the children born from live in
relationship. It was held that one of the crucial pre-conditions for a child born from live-in
relationship to not be treated as illegitimate are that the parents must have lived under one roof
and co-habited for a considerably long time for society to recognize them as husband and wife
and it must not be a “walk in and walk out” relationship. Therefore, the court also granted the
right to property to a child born out of a live in relationship.

Velusamy vs. D.Patchaiammal
2010 (10) SCC 469
HEAD NOTE: The Judgment determined certain pre- requisites for a live in relationship to be
considered valid. It provides that the couple must hold themselves out to society as being akin to
spouses and must be of legal age to marry or qualified to enter into a legal marriage, including
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being unmarried. It was stated that the couple must have voluntarily cohabited and held
themselves out to the world as being akin to spouses for a significant period of time. The court
held that not all relationships will amount to a relationship in the nature of marriage and get the
benefit of the Act. It further clarified that, if a man keeps women as a servant and maintains her
financially and uses mainly for sexual purposes, such relationship would not be considered as
marriage in the court of law. Therefore to get such benefit the conditions mentioned by the Court
must be satisfied, and has to be proved by evidence.

Khushboo vs. Kanniammal & Anr
2010 (Crl.A.913/2010 dt. 28.04.2010)
HEAD NOTE: The Supreme Court in this case dropped all the charges against the petitioner
who was a south Indian actress. The petitioner was charged under Section 499 of the IPC and it
was also claimed that the petitioner endorsed pre-marital sex and live in relationships. The court
held that living together is not illegal in the eyes of law even if it is considered immoral in the
eyes of the conservative Indian Society. The court stated that living together is a right to life and
therefore not 'illegal'.
Per contra, disputing the very maintainability of the petition, the respondents who are the legal
representatives of Late Sri. Manmohan Attavar contends that their father and the petitioner were
never in matrimony and they never co-habited and as such, the question of desertion of their
marital life or commission of domestic violence against her would not at all arise. she cannot be
said to be an aggrieved person under the provisions of Act. The very monetary claims made by
her manifestly show her intention to exploit the legal heirs of the deceased respondent and
expose her true motive behind the petition.
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CHAPTER VII
DOMESTIC RELATIONSHIP
1. DEFINITION:
Section 2(f) "domestic relationship" means a relationship between two persons
who live or have, at any point of time, lived together in a shared household,
when they are related by consanguinity, marriage, or through a relationship in
the nature of marriage, adoption or are family members living together as a
joint family.
NOTE: The term „Domestic relationship‟ has been very widely interpreted recently.
Relationship in nature of marriage has been recognized to be a part of domestic relationship.
Even between judicially separated wife and husband the domestic relationship continues as they
are not divorced. But the Hon‟ble Supreme Court has even laid down that if the “Stridhan” of the
women is retained even after divorce by husband or any of his relative, it would be a kind of
economic “Domestic Violence” under section 3 of the Act and divorced wife can initiate
proceedings under the present Act.
While dealing with the definition of “Domestic Relationship” the Hon‟ble Courts took into
consideration various legal aspects like retrospective implementation of the Act (as in S.R.
Bhanot Judgment), the term “continuity of offence” and section 468 of CrP.C etc. All these legal
aspects are inter woven and are discussed below.
V.D.Bhanot vs Savita Bhanot
AIR 2012 SC 965
HEAD NOTE: A petition under the provisions of the PWD Act, 2005, is maintainable even
if the acts of domestic violence had been committed prior to the coming into force of the
said Act, notwithstanding the fact that in the past she had lived together with her husband
in a shared household, but was no more living with him, at the time when the Act came into
force.
Taking into consideration the similar views as that of Hon‟ble Delhi High Court, the Apex
court observed that;
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After considering the constitutional safeguards under Article 21 of the
Constitution, vis-`-vis, the provisions of Sections 31 and 33 of the PWD Act,
2005, and after examining the statement of objects and reasons for the enactment
of the PWD Act, 2005, it was observed that, it was with the view of protecting the
rights of women under Articles 14, 15 and 21 of the

Constitution that the

Parliament enacted the PWD Act, 2005, in order to provide for some effective
protection of rights guaranteed under the Constitution to women, who are victims
of any kind of violence occurring within the family and matters connected
therewith and incidental thereto, and to provide an efficient and expeditious civil
remedy to them.


A petition under the provisions of the PWD Act, 2005, is maintainable even if
the acts of domestic violence had been committed prior to the coming into
force of the said Act, notwithstanding the fact that in the past she had lived
together with her husband in a shared household, but was no more living
with him, at the time when the Act came into force.

Amit Agarwal And Ors vs Sanjay Aggarwal And Ors
2016 SCC OnLine P&H 4200
HEAD NOTE: In this case the ex parte divorce was granted to the wife who subsequently
after seeking ex parte divorce roped in her ex husband and his relatives under the D.V.
Act. The court held that a person cannot be made respondent on the ground of a past
relationship.
Facts:

A complaint under the Domestic Violence Act was filed by Sanjay Aggarwal, brother of
Ritu Aggarwal who was married to Amit Aggarwal in October, 2003. A child was born to
them in October, 2004.



Allegations were levelled that there was demand of a car before marriage. The family
gave Rs.2 lacs in cash, gold items besides electrical goods.
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There was a demand even at the time of birth of the child, the wife was beaten up and
tortured and kicked out of the house finally in June, 2006.



The Istridhan and the dowry articles were retained by the accused. A claim for
maintenance, compensation as damages, residence in the shared house hold was made.



The petitioners in the present case were the husband, father in law & the brother in law.



It was the second marriage for petitioner/husband. He claimed that Ritu left the
matrimonial home in June, 2006 to attend two functions and took all the jewellery with
her to wear on the occasion at Ludhiana.



The petitioners contended that they made a number of calls but she refused to return till
petitioner/husband separated from his family.



She was insisting for a separate residence or transfer of some property in her name.



Petitioner/husband got the FIR registered against respondent in 2006.



A week later Respondent/wife got a case registered under Section 498-A and 406 IPC
against petitioner/husband, his parents and other relatives.



The FIR against the sister and brother in law was quashed in October, 2008. The FIR qua
the husband and his parents was quashed on the ground that no part of the cause of action
had arisen at Batala, however, the Apex Court transferred the trial to Delhi.



Petitioner/Husband filed a divorce petition and Respondent/Ritu failed to appear though
she had been served with summons and thereupon ex-parte decree of divorce was passed.



An application for setting aside the ex-parte decree was filed after 14 months but it was
dismissed for non-prosecution in year 2011. Another application was filed for its
restoration, which was pending. It was pleaded that since a divorce had been granted,
there was no domestic relationship and the complaint under the Domestic Violence Act
was not maintainable.



So far as the maintenance was concerned, a petition under Section 125 Cr.P.C. was filed
and maintenance was granted by the Magistrate against which an appeal was further filed,
which was pending and maintenance up to October, 2014 had been paid and all the
articles were recovered by the police.



The main pleas made by the parties were;
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a) The issue of maintainability of the complaint had been raised by the petitioner
before the trial Court and it was pending and the petitioner could not raise the
same issue before this Court,
b) A complaint was also filed on 01.12.2007, which was withdrawn on 27.03.2009
as the complainant wished to withdraw the complaint and file a fresh one and a
statement in that regard was made on 27.03.2009,
c) An ex-parte decree of divorce was passed and no service was effected and an
application for setting aside the decree was filed and was pending.
d) The decree had not attained finality and the ex-parte decree did not wash away the
previous incidents of domestic violence and respondent/wife was pushed out of
the house in June, 2006.
e) Although petitioner no.3 was the brother in law of petitioner/husband and married
prior to the marriage of respondent/wife but he was actively involved in the acts
of domestic violence.
f) An aggrieved person or a Protection Officer or any other person on behalf of the
aggrieved person could present an application to the Magistrate under Section 12
of the Domestic Violence Act and he had filed the complaint on behalf of his
sister.


It was admitted that a complaint was filed and was withdrawn and no liberty was granted
to file again though he had reserved his right to file again.



The counsel for the petitioners/ husband and his relatives had contended that the
complaint under the Act had been filed approximately after three years from the date the
wife had left the matrimonial home and the complaint had been filed by the brother. It
was urged that in view of the provisions contained in D.V. Act, a complaint can be filed
only within a period of one year of the incident and since there was a divorce, the
complaint was not maintainable. It was urged that so far as the maintenance was
concerned, a petition under Section 125 Cr.P.C. had been filed in the Courts at Batala and
the Court had granted maintenance to the wife and the child and there are two parallel
jurisdictions and the wife had already availed the remedy of filing a petition under
Section 125 Cr.P.C. and later a petition under Section 127 Cr.P.C. was filed seeking
enhancement of the interim maintenance. It was pleaded that the wife was an income-tax
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assessee and she had a D-Mat account and she held shares in the D-Mat account and was
doing business and had received Rs.2,49,000/- from the first husband as full and final
settlement.
On the question „Whether the divorced wife can file a complaint under the Act when the
domestic relationship has come to an end‟ the it was observed by the Hon‟ble Court that;


The answer to the question lies in the definition provided in Section 2 (a), which
defines the aggrieved person



The use of the word is any woman 'who is' or 'has been'. Both the expressions are in the
present tense. The legislature has not used the word 'who was' or 'had been'. This means
the domestic relationship has to be in the present and not in the past. The definition
requires that on the date Act come into force, the woman should be in domestic
relationship.



The definition of domestic relationship given under Section 2 (f) further supports the
view that the requirement under D.V.Act is that the relationship which is the basis of
invoking the jurisdiction under the Act has to be in the present.



The definition clearly speaks of a domestic relationship between two persons who live or
have at any point of time lived together in a shared household and are related by marriage
or through a relationship in the nature of marriage.



This definition also speaks about the existence of a relationship by marriage or a
relationship in the nature of marriage at the time.



The expression used is 'are related' by marriage. The expression by the legislature is not
'were related'. From the bare reading of these two provisions it is apparent that the
intention of the legislature is to protect those women who are living in a domestic
relationship.



It is apparent that domestic relationship arises between the two persons, who have lived
together in a shared household and when they are related by consanguinity, marriage or
through a relationship in the nature of marriage, adoption or are family members living
together as a joint family.



The definition speaks of living together at any point of time however it does not speak of
having relation at any point of time. Thus, if the domestic relationship continued and if
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the parties have lived together at any point of time in a shared household, the person can
be a respondent but if the relationship does not continue and the relationship had been in
the past and is not in the present, a person cannot be made respondent on the ground of a
past relationship.


The domestic relationship between the aggrieved person and the respondent must be
present and alive at the time when the complaint under Domestic Violence Act is filed.



It is apparent that the provisions under the D.V.Act can be invoked only when the
domestic relationship is in existence. Where the domestic relationship ceases, the
provisions under the D.V. Act cannot be invoked.

Considering the above, it was held that the present complaint is an abuse of the process of the
Court. The domestic relationship had come to an end. The complainant had impleaded
relatives who were not living in the shared house and permitting the Magistrate to proceed
with the complaint would be an abuse of the process of law. The complaint and the
proceedings therein were quashed.

Note: In the present case the observation of the Hon‟ble High Court was based on the
judgment of Hon‟ble Apex Court in Inderjit Singh Grewal vs State Of Punjab & Anr on 23
August, 2011 wherein the Apex Court observed that Once the domestic relationship came to
an end after the decree of divorce the complaint under the Act could not have been filed.
The Hon‟ble high court also placed reliance upon Harbans Lal Malik vs. Payal Malik (2010)
DLT 67, wherein it was held:


It is apparent that in order to make a person as respondent in a petition
under Section 12, there must exist a domestic relationship between the
respondent and the aggrieved person. If there is no domestic relationship
between the aggrieved person and the respondent, the Court of MM cannot
pass an order against such a person under the Act in accordance with
Section 2 (f) of the Act



The definition of 'wife' as available in Section 125 Cr.PC cannot be
merged into D.V. Act. Section 125(1)(b) Cr.P.C. specifically provides that
the wife means 'divorced wife'.
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Note: It is important to note that this is a judgment of Hon‟ble Punjab and Haryana High
court of 2014. However in year 2015 the observation of Hon‟ble Supreme court made in
Krishna Bhatacharjee v. Sarathi Choudhury and Another (Criminal Appeal No. 1545 of 2015
In the Supreme Court of India decided on 20.11.15.) was passed and at present the said
judgment of Apex court should be referred by the judicial officers while dealing with such
matters in controversy.
Krishna Bhatacharjee v. Sarathi Choudhury and Another
(2016) 2 SCC 705
HEAD NOTE: There is a distinction between a decree for divorce and decree of judicial
separation; in the former, there is a severance of status and the parties do not remain as
husband and wife, whereas in the later, the relationship between husband and wife
continues and the legal relationship continues as it has not been snapped. Thus judicially
separated wife can file complaint under DV Act as the “domestic relationship” subsists.
As long as the status of the aggrieved person remains and stridhan remains in the custody
of the husband, the wife can always put forth her claim under Section 12 of the 2005 Act
Facts:
Marriage between the appellant and the respondent No. 1 was solemnised on 27.11.2005 and
they lived as husband and wife. There was demand of dowry by the husband including his
relatives and, demands not being satisfied, the appellant was driven out from the matrimonial
home. However, due to intervention of the elderly people of the locality, there was some kind of
conciliation as a consequence of which both the husband and the wife stayed in a rented house
for two months. With the efflux of time, the husband filed a petition seeking judicial separation
before the Family Court and eventually the said prayer was granted by the learned Judge, Family
Court. After the judicial separation, on 22.5.2010 the appellant/wife filed an application under
Section 12 of the 2005 Act. The learned Magistrate issued notice to the respondent who filed his
written objections on 14.2.2011.
The learned Magistrate came to hold that;
“The parties had not been divorced but the decree of judicial separation would be
an impediment for entertaining the application and being of this view, he opined
103

that no domestic relationship subsisted under the 2005 Act and hence, no relief
could be granted.”
After scanning the anatomy of the 2005 Act, court referred to a various decisions of this
Courts that have dealt with the provisions of the 2005 Act and observed;


Once the decree of divorce is passed, the status of the parties becomes different, but that
is not so when there is a decree for judicial separation.



A decree or an order for judicial separation permits the parties to live apart.



There would be no obligation for either party to cohabit with the other. Mutual rights and
obligations arising out of a marriage are suspended.



The decree however, does not sever or dissolve the marriage. It affords an opportunity for
reconciliation and adjustment. Though judicial separation after a certain period may
become a ground for divorce, it is not necessary and the parties are not bound to have
recourse to that remedy



The parties can live keeping their status as wife and husband till their lifetime.



that there is a distinction between a decree for divorce and decree of judicial separation;in
the former, there is a severance of status and the parties do not remain as husband and
wife, whereas in the later, the relationship between husband and wife continues and the
legal relationship continues as it has not been snapped.



Thus understood, the parties having been judicial separated, the appellant wife has ceased
to be an “aggrieved person” is wholly unsustainable.

Second issue was of limitation.


Hon‟ble court dealt with the meaning of “continuing cause of action”. It referred to
Raja Bhadur Singh v. Provident Fund Inspector and Others where the Court while
dealing with the continuous offence opined that the expression “continuing offence” is
not defined in the Code but that is because the expressions which do not have a fixed
connotation or a static import are difficult to define. The Court referred to the earlier
decision in State of Bihar v. Deokaran Nenshi and reproduced a passage from the same
which is to the following effect:“A continuing offence is one which is susceptible of continuance and is
distinguishable from the one which is committed once and for all. It is one
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of those offences which arise out of a failure to obey or comply with a
rule or its requirement and which involves a penalty, the liability for
which continues until the rule or its requirement is obeyed or complied
with. On every occasion that such disobedience or non-compliance
occurs and reoccurs, there is the offence committed. The distinction
between the two kinds of offences is between an act or omission which
constitutes an offence once and for all and an act or omission which
continues, and therefore, constitutes a fresh offence every time or occasion
on which it continues. In the case of a continuing offence, there is thus the
ingredient of continuance of the offence which is absent in the case of an
offence which takes place when an act or omission is committed once and
for all.”


In the 2005 Act, the definition of “aggrieved person” clearly postulates about the status of
any woman who has been subjected to domestic violence as defined under Section 3 of
the said Act.



“Economic abuse” as it has been defined in Section 3(iv) of the said Act has a large
canvass.



Thus the Hon‟ble court was of the considered opinion that as long as the status of the
aggrieved person remains and stridhan remains in the custody of the husband, the wife
can always put forth her claim under Section 12 of the 2005 Act.



Since the status between the parties is not severed because of the decree of dissolution of
marriage thus the concept of “continuing offence” gets attracted from the date of
deprivation of stridhan, for neither the husband nor any other family members can have
any right over the stridhan and they remain the custodians.



For the purpose of the 2005 Act, wife can submit an application to the Protection Officer
for one or more of the reliefs under the 2005 Act.



In the present case, the wife had submitted the application on 22.05.2010 and the said
authority had forwarded the same on 01.06.2010. In the application, the wife had
mentioned that the husband had stopped payment of monthly maintenance from January
2010 and, therefore, she had been compelled to file the application for stridhan.
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Regard being made on the concept of “continuing offence” and the demands made, the
Hon‟ble Court held that the application was not barred by limitation and the courts below
as well as the High Court had fallen into a grave error by dismissing the application being
barred by limitation.
Anthony Jose v. State of NCT of Delhi & ors.
2018 SCC OnLine 12956

HEAD NOTE: Not providing maintenance is continuing offence. Wife not debarred from
seeking maintenance under the Act even after 3 years and section 468 CrP.C. does not
apply to matrimonial proceedings.


Under this petition the petitioner/husband prayed for quashing and setting aside the FIR
under Section 498A, 406 and 34 of the Indian Penal Code, 1860 along with the
proceedings under Section 12 of the Act, 2005



The grounds urged for seeking quashing were;
a) That the FIR was registered to wreak vengeance and
b) That it was beyond the period of limitation as the parties separated from each
other in the year 2014.
c) Parties admittedly resided together till August, 2014 where after they parted
company and in 2015 the respondent No. 2 filed a complaint before CAW Cell
where a settlement was arrived at between the parties in the pre-litigation
mediation on 7th April, 2016
d) However, the said settlement was not fully acted upon and the parties drifted
away from the settlement ,
e) Where after the complainant filed an application for revival of the earlier
complaint which was not revived as had been closed, thus she filed a fresh
complaint on 28th July, 2017.



The Hon‟ble court discussed Section 468 Cr.P.C. along with the land mark judgment of
Vanka Radhamanohari Vs. Vanka Venkata Reddy(1993) 3 SCC 4, dealing with the bar of
Section 468 Cr.P.C.in relation to the matrimonial offences, in which the Apex Court
observed as below;
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“7. It is true that the object of introducing Section 468 was to put a bar of
limitation on prosecutions and to prevent the parties from filing cases after
a long time, as it was thought proper that after a long lapse of time,
launching of prosecution may be vexatious, because by that time even the
evidence may disappear. This aspect has been mentioned in the statement
and object, for introducing a period of limitation, as well as by this Court
in the case of State of Punjab v. Sarwan Singh [(1981) 3 SCC 34 : 1981
SCC (Cri) 625 : AIR 1981 SC 1054]. But, that consideration cannot be
extended to matrimonial offences, where the allegations are of cruelty,
torture and assault by the husband or other members of the family to the
complainant. It is a matter of common experience that victim is subjected
to such cruelty repeatedly and it is more or less like a continuing offence.
It is only as a last resort that a wife openly comes before a court to unfold
and relate the day-to-day torture and cruelty faced by her, inside the house,
which many of such victims do not like to be made public. As such, courts
while considering the question of limitation for an offence under Section
498-A i.e. subjecting a woman to cruelty by her husband or the relative of
her husband, should judge that question, in the light of Section 473 of the
Code, which requires the Court, not only to examine as to whether the
delay has been properly explained, but as to whether “it is necessary to do
so in the interests of justice”


As perusal of the prayers in the complaint under Section 12 of the PWDV Act relate
primarily to grant of maintenance to respondent No.2 and the minor child, the Hon‟ble
High Court in the present case held that non providing of maintenance is a continuous
cause of action and even if for three years the respondent/wife did not claim the
maintenance for herself or for the child, the same would not debar her from seeking
maintenance under Section 12 of the PWDV Act and the complaint thereon cannot be
dismissed being barred by limitation.
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Akhilesh Kumar Singh And Another vs State Of U.P. And Another
2015 SCC OnLine All 2817
HEAD NOTE: In this case it was observed that when there is no penal provision in the
form of section 12 or sections 18 to 22 of the DV Act, there is no reason to restrict the
aggrieved person from filing such application with reference to period of limitation
prescribed under section 468 of the Code.
Facts:
That opposite party/wife Smt. Shriti Singh filed a petition under Section 12 of the Act, 2005
against revisionist/husband claiming protection from domestic violence, residence order,
monetary reliefs, custody and compensation order alleging that marriage was solemnized
between revisionist and opposite party/wife.
It was contended that the opposite party/wife was harassed by the husband and the in-laws. On
1.3.2008 she was physically assaulted and the revisionist ousted the opposite party no.2 from his
house.
On 9.7.2008 opposite party no.2 again came to the house of the revisionist with her father but
they were not permitted to enter into the matrimonial home.
On 24.1.2010 opposite party/wife again came to the house of the revisionist along with her father
but revisionist and his other family member caused knife injury to opposite party/wife and her
father. Thereafter an FIR was lodged under Sections 498-A, 323, 324, 325, 504, 506 I.P.C.
The contentious issue which came before the Hon‟ble court to be dealt with were;
a) That wife is living separately at her parental house since 1.3.2008 and an application
under Section 12 of the Act, 2005 was filed in February, 2013, i.e. after five years of the
alleged incident, so the proceeding is barred under Section 468 of Cr.P.C. and in view of
the provisions of Section 28 of the Act, 2005. That complaint could be filed only within a
period of one year from the date of incident so the complaint is time barred
b) That opposite party/wife had already filed a petition under Section 27 of the Act, 1955 for
the return of her articles. So she cannot file an application under Section 19 of the Act,
2005.
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c) That no case of domestic violence can be inferred as the wife had already filed
maintenance under Section 24 of the Act, 1955 and a separate proceeding under Section
27 of the Act, 1955 for the return of articles is still pending.
d) That complaint under the Domestic Violence Act can only be filed when the marriage
union subsisted. Since the physical relationship came to an end, so she cannot claim
to be living in any domestic relationship.
e) Wife is not an aggrieved person, so the application within the definition of "aggrieved
person" under the Domestic Violence Act and relief under Section 12 can only be granted
if an aggrieved person is in a domestic relationship.
The Hon‟ble court took into consideration various land mark judgments to frame their
observation on the given point of contentions and observed;


In Krishna Bhattacharjee Vs. Sarathi Choudhury & Another, 2016 (1) JIC 649
(SC), Hon'ble Supreme Court has held that a wife cannot be ceased to be an aggrieved
person despite all judicial separation and further held that retention of stridhan is a
continuing offence, hence as long as it remains in custody of her husband the wife can
always put forth her claim under Section 12 of the Domestic Violence Act and the
application cannot be said to be barred by limitation.



In the case of V.D. Bhanot Vs. Savita Bhanot (2012) 2 SCC (Cri) 102, Hon'ble Apex
Court in para 12 observed as under :"We agree with the view expressed by the High Court that in
looking into a complaint under Section 12 of the PWD Act, 2005,
the conduct of the parties even prior to the coming into force of the
PWD Act, could be taken into consideration while passing an
order under Sections 18, 19 and 20 thereof. In our view, the Delhi
High Court has also rightly held that even if a wife, who had
shared a household in the past, but was no longer doing so when
the Act came into force, would still be entitled to the protection of
the PWD Act, 2005."

The court also took into consideration the celebrated judgment of In Yogesh Anantrai Bhatt
and others Vs. State of Gujrat and another, 2017 Cri.L.J.615, Gujrat High Court which has been
discussed immediately after this judgment.
On the ground of above discussion, the Hon‟ble court held that when there is no penal
provision in the form of section 12 or sections 18 to 22 of the DV Act, there is no reason to
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restrict the aggrieved person from filing such application with reference to period of limitation
prescribed under section 468 of the Code and thus, the revision being devoid of merit was
dismissed.
Yogesh Anantrai Bhatt and Ors. Vs. State of Gujarat and Ors
2017(2)RCR(Civil)719
HEAD NOTE: The provisions of section 468, makes it clear that the period of limitation is
referred with the period of punishment i.e. limitation would be six months, if the offence
punishable with fine only; one year for the offence punishable with imprisonment for a
term not exceeding one year and three years for the offence punishable with imprisonment
for a term exceeding one year but not exceeding three years. Therefore, when penal
provision is only under section 31 of the DV Act, the provisions of section 468 of the Code
would be applicable only when there is an application under section 31 of the DV Act and
not otherwise.
Facts
Complainant/wife had filed a complaint under section 12 of 'the DV Act' before the Chief
Judicial Magistrate. Initially the Court has issued notice to the respondents in such complaint
being Domestic Violence Application., but ultimately such complaint was dismissed. While
rejecting such complaint, the trial Court observed that when the complainant is admitting that she
has left their house on 17/6/2007 and when the complaint is filed in the year 2013, it is barred by
limitation as provided under section 468 of the Criminal Procedure Code. Trial court relied upon
the decision in the case of Inderjit Singh Grewal v. State of Punjab reported in
MANU/SC/0988/2011 : [2011] 12 SCC 588,
Hon‟ble Court‟s observation :


While scrutinizing the different provisions of different sections under which some reliefs
can be claimed, it becomes clear that as per section 12 of the Act, an aggrieved person is
permitted to present an application to the Magistrate seeking one or more reliefs under
this Act and the Magistrate shall take into consideration any domestic incident reported
and received by him from the Protection Officer also.
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Provision of section 12 deals with jurisdiction of the Court in passing appropriate orders
for compensation, etc. whereas sub-section (3) makes it clear that every application under
sub-section (1) is to be filed in a prescribed form.



Therefore, practically section 12 is enabling provision to file an application, whereas
sections 18 to 22 are providing for rights of the aggrieved person to seek different reliefs
like protection, residence, monetary relief, custody of minor and compensation.



For all such reliefs, when provisions of the Code are to be followed, then practically there
is no limitation prescribed under the Code for any of such reliefs viz. protection,
residence, monetary relief, custody of minor and compensation.



However, when section 28 says that procedure is to be followed as per the provisions of
the Criminal Procedure Code, then it amounts to dealing with an application under
section 12 as an application for all such orders and nothing more than that, more
particularly when section 468 of the Code is not providing limitation for any such
proceedings either under the Code itself where provision for maintenance is there under
section 125.



Therefore, it is quite clear and certain that cognizance of offence is to be taken and
thereby when there is no incident of commission of any offence while applying under
section 12 for any of the orders under sections 18 to 22 of D.V. Act, since there are no
offences, there is no reason for taking cognizance and, therefore, there is no reason to rely
upon the provisions of section 468 of the Code in case of an application under section 12
of the DV Act.



To be more precise, on perusal of the provisions of section 468, it becomes clear that the
period of limitation is referred with the period of punishment i.e. limitation would be six
months, if the offence punishable with fine only; one year for the offence punishable with
imprisonment for a term not exceeding one year and three years for the offence
punishable with imprisonment for a term exceeding one year but not exceeding three
years.



Therefore, when penal provision is only under section 31 of the DV Act, the provisions
of section 468 of the Code would be applicable only when there is an application under
section 31 of the DV Act and not otherwise. It is clear position that section 31 of the DV
Act provides for imprisonment of either description for a term which may extend to one
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year or with fine which may extend to Rs. 20,000/- or with both for breach of protection
order or of an interim protection order by the respondent and, therefore, limitation would
be applicable only after breach of an order in an application under section 12 and,
therefore, such limitation cannot be applicable at the stage of an application under section
12 for reliefs under sections 18 to 22.


Thereby, it is certain that if there is a breach of an order in an application under section
12 or any of the reliefs under sections 18 to 22 then and then only the application under
section 31 is to be filed within one year from the date of such breach and not thereafter,
and thereby it cannot be said that an applications under section 12 for reliefs under
sections 18 to 22 are also required to be filed within a period of 12 months because in that
case, when there is no penal provision, there is no reason to consider limitation at all.



Therefore, when there is no penal provision in the form of section 12 or sections 18 to 22
of the DV Act, there is no reason to restrict the aggrieved person from filing such
application with reference to period of limitation prescribed under section 468 of the
Code.

In respect of the judgment of Inderjit Singh Grewal as relied upon by the trial court, the
Ho‟ble Hight court observed that the judgment needs to be properly scrutinized to realize
that whether it is applicable in the background of the present case or not. Following
observations were carved out by the Hon‟ble court in respect of Inderjit Grewals‟s case;
a) The perusal of the judgment of the Hon'ble Supreme Court makes it clear that the
factual details in such reported case were almost different in as much as wife therein
filed a criminal complaint before the competent Court to initiate criminal proceedings
against her husband alleging that they had obtained decree of divorce by playing
fraud upon the Court and the appeal raised a substantial question of law which was
altogether different (as recorded in para 2 of the judgment itself) that whether
judgment and decree of the competent Civil Court can be declared null and void in
collateral proceedings, that too criminal proceedings.
b) The head note E in such reported case is to some extent misleading when it states that
limitation under section 468 of the Code is applicable to complaint under section 12
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of the DV Act. However, it cannot be ignored that the editor of the journal has
specifically endorsed its note immediately after such phrase that a conclusive view on
this issue, does not seem to have been expressed, probably because complaint under
section 12 was found to be not maintainable on other grounds and, therefore, it
becomes clear that practically the Hon'ble Supreme Court has not decided the issue of
limitation for proceedings under section 12 of the DV Act.
c) With due respect, it is to be considered that practically the words "complaint under
section 12 " are unwarranted because the DV Act itself is confirming that it should
be application under section 12, which for practical purpose is to be registered as
Criminal Misc. Application and not as a criminal complaint or irrespective of
nomenclature of such litigation, it is mainly an application to the Magistrate by
aggrieved person seeking relief for protection and/or residence and/or monetary relief
and/or custody of minor and/or compensation for domestic violence and not for
awarding sentence of imprisonment to the respondent, which would be applicable
only after non-compliance or breach of an order of any nature referred hereinabove
and, therefore, reference of complaint under section 12 even in such reported
judgment is not relevant, because in the same judgment and in the same paragraph,
the Hon'ble Supreme Court has referred only sections 28 and 32.
d) Therefore, if we peruse section 32, there is a reference of cognizance and proof and
there is also provision to take cognizance of offence under sub-section (1) of section
31 only and thereby when application under section 12 is preferred, Magistrate has
not to take cognizance of the offence, but he has to simply pass appropriate orders for
any of the reliefs claimed with reference to sections 18 to 22 of the DV Act.
e) In general, penal provision comes in picture only after breach of orders of protection,
maintenance, custody, etc., under the DV Act and not before any such orders.
f) Practically the Hon'ble Supreme Court has held that when wife herself is party to the
fraud committed by her husband upon Civil Court for getting decree of divorce and
when statements and allegations made by the wife involve her own alleged fraud, it
disentitles her from any equitable relief and, therefore, in the backdrop of the factual
matrix of the case only the Hon'ble Supreme Court has held that permitting the Court
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to proceed with the complaint would be travesty of justice and thereby complaint was
quashed.
g) The other issue in the Inderjit Grewal‟s case was with reference to the difference
between Court's power in criminal and civil jurisprudence separately, observing that
subordinate Civil Court cannot sit in appeal against judgment and order of superior
Civil Court having different territorial jurisdiction. Therefore, when a complaint was
filed under DV Act before the Superintendent of Police alleging that the decree of
divorce was a sham transaction, the Hon'ble Supreme Court has quashed such
complaint, but thereby the Hon'ble Supreme Court has nowhere confirmed that the
provisions of section 468 of the Code are applicable to all the proceedings including
application under section 12 for reliefs under sections 18 to 22 of the DV Act or that
such reliefs are barred by limitation.
h) Therefore, the judgment of Inderjit Singh Grewal [supra] would not help the
petitioners in any manner whatsoever, more so after the decision in the case of V.D.
Bhanot v. Savita Bhanot reported in MANU/SC/0115/2012 : AIR 2012 SC 965.
i) In view of such discussion, it becomes clear that provisions of the limitation as
emphasized by the petitioners are not applicable and thereby there is no substance in
the revision application.

Hence in the light of the above detailed discussion the Ho‟ble high Court held that , the issue
of limitation with reference to DV Act it is to be clarified that it may be applicable only in
case of proceedings under section 31 of the DV Act since sub-section (1) of section 31
contemplates punishment in the event of breach of the order under such Act. Provisions of
section 31 of the DV Act do not come into play till an order in an application under section
12 is passed and till the same is breached. Thus, when the respondent is simply seeking
various reliefs contemplated by the DV Act, unless those reliefs are granted and only if such
order is violated, the respondent may not have to invoke provisions of section 31 of the DV
Act and at that stage only question of limitation would arise and thereby respondent may not
be entitled to invoke provisions of section 31 of the DV Act seeking punishment by way of
sentencing the other side for breach of any such order after a period of one year from the date
of violation of any such order. Practically the provisions of section 31 (1) of the DV Act is
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similar to the provisions of section 125 (3) of the Code and, therefore, like an application for
maintenance under section 125 of the Code, it cannot be barred by limitation and an
application under section 12 of the DV Act is not subject to limitation as contemplated by the
petitioners.
Inderjit Singh Grewal vs State Of Punjab & Anr
(2011) 12 SCC 588
NOTE: The judgment and decree of a competent Civil Court cannot be declared null and
void in collateral proceedings, that too, criminal proceedings.
The instant appeal reveals a very sorry state of affair where the wife files a criminal complaint
before the competent court to initiate criminal proceedings against her husband alleging that they
had obtained decree of divorce by playing fraud upon the court without realising that in such a
fact-situation she herself would be an accomplice in the crime and equally responsible for the
offence.
More so, the appeal raises a substantial question of law as to whether the judgment and
decree of a competent Civil Court can be declared null and void in collateral proceedings,
that too, criminal proceedings.
Facts ;


That the parties got married on 23.9.1998 at Jalandhar as per Sikh rites and from the said
wedlock a son, namely, Gurarjit Singh was born on 5.10.1999. The parties to the
marriage could not pull on well together because of temperamental differences and
decided to get divorce and, therefore, filed petition under Section 13-B of Hindu
Marriage Act, 1955 for dissolution of marriage by mutual consent The learned District
Judge, Ludhiana vide judgment and order dated 20.3.2008 allowed the said petition and
dissolved their marriage.wife filed a complaint before Senior Superintendent of Police,
Ludhiana against the husband on 4.5.2009 under the provisions of the Act 2005 alleging
that the decree of divorce obtained by them was a sham transaction. Even after getting
divorce, both of them had been living together as husband and wife. She was forced to
leave the matrimonial home. Thus, she prayed for justice. The said SP, City-I conducted
the full-fledged inquiry and submitted the report to the effect that the parties had been
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living separately after divorce and, no case was made out against the husband. Wife
subsequently filed a complaint under the Act 2005. The learned Magistrate issued the
summons to the appellant on the same date.. The husband being aggrieved filed
application under Section 482 Cr.P.C. for quashing the complaint .In the meanwhile, wife
filed Civil Suit in the court of Civil Judge (Senior Division), Ludhiana, seeking
declaration that the judgment and decree dated 20.3.2008, i.e. decree of divorce, was null
and void as it had been obtained by fraud.


wife also filed application under Guardians and Wards Act, 1890 for grant of custody and
guardianship of the minor child Gurarjit Singh and also lodged an FIR under Sections
406, 498-A, 376,120-B of the `IPC' against husband and his mother and sister.



Thus, the reliefs sought was:
(a)Custody of the minor son;
(b) right of residence;
(c) restoration of dowry articles.



It is a settled legal proposition that where a person gets an order/office by making
misrepresentation

or playing fraud upon the competent authority, such order cannot

be sustained in the eyes of the law as fraud unravels everything. "Equity is always known
to defend the law from crafty evasions and new subtleties invented to evade law". It is a
trite that "Fraud and justice never dwell together"
Held:


That permitting the Magistrate to proceed further with the complaint under the provisions
of the Act 2005 is not compatible and in consonance with the decree of divorce which
still subsists and thus, the process amounts to abuse of the process of the court.



Undoubtedly, for quashing a complaint, the court has to take its contents on its face value
and in case the same discloses an offence, the court generally does not interfere with the
same. However, in the backdrop of the factual matrix of this case, permitting the court to
proceed with the complaint would be travesty of justice. Thus, interest of justice warrants
quashing of the same.



The appeal succeeds and is allowed.
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Bhartiben Bipinbhai Tamboli v. State of Gujarat & Ors.
2018(1)RCR(Criminal)831
HEAD NOTE: The definition of “aggrieved person” clearly postulates about the status of
any woman who has been subjected to domestic violence as defined under Section 3 of the
said Act. “Economic abuse” as it has been defined in Section 3(iv) of the said Act has a
large canvass. Hence, as long as the status of the aggrieved person remains and stridhan
remains in the custody of the husband, the wife can always put forth her claim under
Section 12 of the 2005 Act.
Facts:


The husband and wife were married since 1993 and had two children out of their
wedlock. The marital discord between husband and wife commenced pursuant to alleged
growing intimacy between husband and tuition teacher of the children.



Wife initiated criminal proceedings against the husband as well as the mother -in -law
under the Domestic Violence Act 2005, whereby the wife submitted that the retention of
stridhan by husband or his family is a form of a domestic violence i.e. “economic abuse”
and amounts to a “continuing offence”. It was further submitted that when the aggrieved
person is a wife, she can file an application against any relatives of the husband and in
such circumstances, the proceedings to be initiated against the mother-in-law.

Observations of the Hon‟ble Court:


The main object of the Act is protection of women from violence inflicted by a man
and/or a woman. It is a progressive Act, whose sole intention is to protect the women
irrespective of the relationship she shares with the accused. The definition of an
aggrieved person under the Act is so wide that it takes within its purview even women
who are living with their Partners in a live in relationship.



In context of proceedings under the Act against mother-in-law the Court relied on
plethora of cases and opined that in the Act the definition of „Respondent‟ was read with
the Proviso to give a logical meaning to the definition of Respondent by the Supreme
Court in the case of Sandhya Wankhede Vs. Manoj Bhimrao Wnakhede, wherein the
Court has held that the proviso to Section 2(q) does not exclude female relatives of the
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husband or make partner from the ambit of a complaint that can be made under the
provisions of the Domestic Violence Act. Therefore, complaints are not just maintainable
against the adult male person, but also, the female relatives of such adult male.


In respect of „retention of Stridhan by the husband and Mother-in-law‟, the Hon‟ble
High Court held it to be „illegally‟. In this context the Court made reference to
precedents and to the judgment of Krishna Bhatacharjee Vs. Sarathi Choudhury and
Another wherein the Supreme Court elaborately dealt with the concept of “Stridhan” to
hold as under:
“that the position of stridhan of a Hindu married woman’s property during coverture is
absolutely clear and unambiguous; she is the absolute owner of such property and can
deal with it in any manner she likes — she may spend the whole of it or give it away at
her own pleasure by gift or will without any reference to her husband. Ordinarily, the
husband has no right or interest in it with the sole exception that in times of extreme
distress, as in famine, illness or the like, the husband can utilise it but he is morally
bound to restore it or its value when he is able to do so. It may be further noted that this
right is purely personal to the husband and the property so received by him in marriage
cannot be proceeded against even in execution of a decree for debt.”



On the question that „Does entrustment of Stridhan Entitle husband to use the
same?‟ the Hon‟ble court observed that the Supreme Court has answered this in the
negative to hold that that a pure and simple entrustment of stridhan without creating any
rights in the husband excepting putting the articles in his possession does not entitle him
to use the same to the detriment of his wife without her consent. The husband has no
justification for not returning the said articles as and when demanded by the wife nor can
he burden her with losses of business by using the said property which was never
intended by her while entrusting possession of stridhan.



While answering to the question „Whether retention of stridhan by the husband or
any other family members is a continuing offence or not?‟ the observation of the
Hon‟ble court were;
a) A wife can file a suit for realization of the stridhan, however the same does not debar
her to lodge a criminal complaint for criminal breach of trust.
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b) In the 2005 Act, the definition of “aggrieved person” clearly postulates about the
status of any woman who has been subjected to domestic violence as defined under
Section 3 of the said Act. “Economic abuse” as it has been defined in Section 3(iv) of
the said Act has a large canvass.
c) Hence, as long as the status of the aggrieved person remains and stridhan remains in
the custody of the husband, the wife can always put forth her claim under Section 12
of the 2005 Act.
d) The concept of “continuing offence” gets attracted from the date of deprivation of
stridhan, for neither the husband nor any other family members can have any right
over the stridhan and they remain the custodians.


In respect of „Increasing instances of Extra-marital affairs‟, the Gujrat High Court
took a specific note of augmented instances of extra-marital affairs. While expressing a
disconcert on this situation the Court made the following observations:
a) For any wife, it would be the end of the life, the day, she comes to know that
her husband has an extramarital affair.
b) Even if the husband showers all the riches of the world upon the wife while
maintaining illicit relationship with another lady, the same would hardly be of
any consequence.
c) The extramarital affairs are increasing in number. This is one of the highest
reasons for divorce. The extramarital affair has devastating results.
d) The effects of extramarital affairs are devastating and victims may take long to
get over the misery.
e) Infidelity can occur even in the strongest of the marital relationship. An
extramarital challenges the sanctity and strength of a relationship, causing
turmoil in personal and social world of the people.
f) Extramarital affair seems like a very common phenomenon these days.
However, even when an affair seems to be working, it will eventually cause
severe damage.
g) The worst thing with the extramarital affairs is that they usually ruin the life of a
person who did nothing wrong, like the children in the present case.
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h) The Court also made reference to interview of Dr. Scott Haltzman, a longtime
therapist and expert on infidelity and marriage, wherein it was stated thatSocial media and e- communication has dramatically increased infidelity, not
only because of the increased risk of meeting someone for the first time through
the Web, or reconnecting with someone from the past through social networking
sites, but also as a means, to perpetuate a potential affair.
Saraswathy vs Babu
(2014)3SCC712
HEAD NOTE: The acts committed prior to the coming into force of the Protection of
Women from Act, 2005 and which fall within the definition of the term „Domestic Violence‟
could form the basis of an action.
Note: In the case discussed herein, the facts have been elaboratively discussed but it is only
with the reason that the readers are able to understand the observations of the Hon‟ble
Apex Court in the right manner in context to the facts specified.
Fact:


The marriage between the parties was solemnized on 17th February, 2000 but the wife
was thrown out of her matrimonial house by the respondent and her in-laws. The
appellant/wife filed petition under Section 9 of the Hindu Marriage Act, 1955 before the
Principal Subordinate Judge, Chengalpattu, Tamil Nadu for restitution of conjugal rights.
The respondent-husband on the other hand filed under Section 13(1) (ia) and (iv) of the
HMA Act, 1955 before the Principal Subordinate Judge, Chengalpattu, Tamil Nadu for
dissolution of marriage between the appellant/wife and the respondent/husband .



On 5th April, 2006, the learned Principal Subordinate Judge, Chengalpattu, Tamil Nadu
dismissed the petition for dissolution of marriage filed by the respondent/husband and
allowed the petition for restitution of conjugal rights filed by the appellant/wife with the
condition that the appellant should not insist for setting up of a separate residence by
leaving the matrimonial home of the respondent.



In the year 2008, the appellant/wife initiated proceeding before Metropolitan Magistrate,
seeking relief under Section 19, 20 and 22 of “the PWD Act, 2005”. The learned XIII
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Metropolitan Magistrate, partly allowed the same and directed the respondent to give
maintenance of Rs.2,000/- per month to the appellant to meet out her medical expenses,
food, shelter and clothing expenses. The Magistrate Court‟s held that the appellant is in
domestic relationship with the respondent and the appellant being the wife of the
respondent has a right to reside in the shared household. The officer in charge of the
nearest Police Station was directed to give protection to the appellant for implementation
of the residence orders and was also directed to assist in the implementation of the
protection order.


The respondent-husband being aggrieved preferred Criminal Appeal before the Sessions
Court at Chennai.



In the meantime, as per the order passed by the Metropolitan Magistrate, the -wife went
to her matrimonial house for staying with the husband house along with Protection
Officer. However, the husband did not obey the order of the Court and refused to allow
the -wife to enter the house and locked the door from outside and went out.



On 22nd December, 2008, the wife filed a complaint against the husband for not obeying
the order of the learned Metropolitan Magistrate, and the same was registered in Police
Station as FIR No. 947 of 2008 under Section 31,32 and 74 of the PWD Act, 2005. In the
meantime, the Criminal Appeal filed by the respondent-husband was partly allowed by
the Sessions Court on 21st October, 2010. Sessions Courts by the said order set aside the
order prohibiting the respondent-husband from committing acts of domestic violence as
against the appellant-wife by not allowing her to live in the shared household and the
order directing the respondent to reside in the house owned by respondent‟s mother and
upheld the order granting maintenance of Rs.2,000/- per month in favour of the appellantwife by the respondent-husband.



Aggrieved by the aforesaid order, the appellant-wife filed revision application before the
High Court. The High Court granted an interim stay to the above order passed by the
learned Sessions Court. In the meantime, while the matter was pending before the High
Court, the learned Metropolitan Magistrate, passed an order arising out of FIR No. 947 of
2008 and directed the SHO Police Station to break the door of the respondent‟s house in
the presence of the Revenue Inspector and make accommodation for the appellant with
further direction to the SHO to inquire about the belongings in the respondent‟s house in
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presence of the family members of the respondent with further direction to submit the
report to the respondent as well as the Protection Officer. The respondent-husband
thereafter filed a petition for vacating the order of stay dated 23rd December, 2010 and
vide order dated 9th March, 2011 the High Court vacated the order of stay and made it
clear that appellant-wife can go and reside with her husband in his rental residence at
Guduvancherry. As the order aforesaid was not complied with by the respondent-husband
the appellant-wife filed Contempt Petition No. 958 of 2011 against the respondenthusband for wantonly disobeying the order dated 9th March, 2011 passed by the High
Court.


The High Court closed the contempt petition vide order dated 21st July, 2011 with
following observation:
“In view of the categorical submission made by the Ld. Counsel for the
respondent as well as the statement made by the respondent herein by
appearing before this court and stating that the respondent undertakes not
to prevent the contempt petitioner from entering inside the premises at
Door No. 80, Karpagambal Nagar, Nadivaram, Guduvancherry, Chennai
and the contempt petitioner also agreed to occupy and stay in the above
said premises from 01.08.2011, the contempt petition is hereby closed.”



Thereafter the appellant/wife made representation before Sub Inspector of Police,
Guduvancherry and stated that the respondent/husband has given false address and in
order to comply with the court‟s order, the appellant went to the address and on enquiry
came to know that the address was a bogus one. The appellant thereby submitted a
complaint and requested the police to enquire from the respondent to ascertain the real
facts so as to ensure that the court‟s order is executed in its letter and spirit.



When the matter was pending before the Police, the High Court decided the criminal
miscellaneous case filed by the appellant and held that although the offending acts of the
respondent/husband could be construed as offences under other enactments it could not
be construed as acts of domestic violence under the PWD Act, 2005 until the Act came
into force. The High Court dismissed the revisional application by observing,
“The Act came into force on 2005. It cannot be disputed that several
wrongful actions which might have amounted to offences such as cruelty
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and demand for dowry cannot have taken the description of “Domestic
violence” till such time the act came into force. In other words the
offending acts could have been construed as offences under other
enactments but could not have been construed as acts of „Domestic
Violence‟ until the act came into force. Therefore, what was not
„Domestic violence‟ as defined in the Act till the Act came into force
could not have formed the basis of an action. Ignorance of law is no
excuse but the application of this maxim on any date prior to the coming
into force of the Act could only have imputed knowledge of offence as
subsisted prior to coming into force of the Act. It is true that it is only
violation of orders passed under the Act which are made punishable. But
those very orders could be passed only in the face of acts of domestic
violence. What constituted domestic violence was not known until the
passage of the act and could not have formed the basis of a complaint of
commission of „Domestic violence‟.”
The Apex Court while considering the prime question, “whether acts committed prior to the
coming into force of the Protection of Women from Act, 2005 and which fall within the
definition of the term „Domestic Violence‟ as informed in the Act could form the basis of an
action?‟, observed;


The issue that whether the conduct of the parties even prior to the commencement of the
PWD Act, 2005 could be taken into consideration while passing an order under Sections
18, 19 and 20 fell for consideration before this Court in V.D. Bhanot v. Savita Bhanot
(2012) 3 SCC 183. In the said case, this Court held as follows:
“12. We agree with the view expressed by the High Court that in looking
into a complaint under Section 12 of the PWD Act, 2005, the conduct of
the parties even prior to the coming into force of the PWD Act, could be
taken into consideration while passing an order under Section 18, 19 and
20 thereof. In our view, the Delhi High Court has also rightly held that
even if a wife, who had shared a household in the past, but was no longer
doing so when the Act came into force, would still be entitled to the
protection of the PWD Act, 2005,”
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The act of the respondent/husband squarely comes within the ambit of Section 3 of the
PWD Act, 2005, which defines “domestic violence” in wide term.



The High Court made an apparent error in holding that the conduct of the parties prior to
the coming into force PWD Act, 2005 cannot be taken into consideration while passing
an order.



This is a case where the respondent-husband has not complied with the order and
direction passed by the Trial Court and the Appellate Court. He also misleads the Court
by giving wrong statement before the High Court in the contempt petition filed by the
appellant/wife.



The appellant/wife having being harassed since 2000 is entitled for protection orders and
residence orders under Section 18 and 19 of the PWD, Act, 2005 along with the
maintenance as allowed by the Trial Court under Section 20 (d) of the PWD, Act, 2005.



Apart from these reliefs, she is also entitled for compensation and damages for the
injuries, including mental torture and emotional distress, caused by the acts of domestic
violence committed by the respondent-husband.



Therefore, in addition to the reliefs granted by the courts below, the appellant/wife should
be compensated by the respondent/husband. Hence, the respondent was directed to pay
compensation and damages to the extent of Rs.5,00,000/- in favour of the appellant/wife.

The order passed by the High Court was thus set aside with a direction to the respondenthusband to comply with the orders and directions passed by the courts below with regard to
residence and maintenance within three months. The respondent/husband was further
directed to pay a sum of Rs.5,00,000/- in favour of the appellant/wife within six months from
the date of this order. The appeal was allowed with aforesaid observations and directions.

Smt Ranjana Gupta vs Rajnesh Gupta & Ors
208 (2014) DLT 347
HEAD NOTE: When wife fails to prove the incidence of “Domestic Violence” then
complaint under section 12 of monetary compensation, residence and protection order is
“abuse of the Process of Law”.
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Facts:
Ld. Session judge endorsed the findings that;


In this case Ld. trial court declined to pass protection order u/s 18 PW DV Act on the
ground that Complainant/wife was residing separately since 05.10.2004. There were no
complaints in the intervening period or even prior to that for commission of acts of
Domestic Violence by the respondent.



Monetary relief was declined on the ground that respondent/husband was residing in the
house of his parents and has no separate accommodation. Similarly, the complainant is
residing with her parents and is financially independent. Admittedly salary of
complainant/wife

was

approximately

Rs.

40,000/-

per

month.

Similarly

respondent/husband was earning a salary of approximately Rs. 39-40 thousand per
month. I feel that financially both the parties are equally placed. Therefore the court
declined to pass any maintenance order.


Residence order was also declined for the reason that complainant/wife being a
Government servant is also entitled to HRA which should be equivalent to HRA earned
by the respondent/husband.



Complainant did not place on record any proof that she suffered any injury due to
harassment caused by the respondent; therefore, compensation order was also declined.

While appreciating the entire evidence the Hon‟ble Court observed;


It was found that there were no specific allegations against father-in-law and no case of
domestic violence was made out against Ajay Gupta (nandoi). Similarly no case is made
out against Smt. Urmil Gupta and Smt.Anju Gupta.



Further it was noted that appellant/complainant was residing separately since 05.10.2004
and there were no complaints during the intervening period or even prior to that for
commission of domestic violence by the respondents.



It was found that husband was residing in the house of his parents and had no separate
accommodation.



Similarly, appellant/complainant was residing with her parents and was financially
independent.
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These fact findings in no manner call for any interference. The scope of misuse of
proposition of law as noted in the judgment of Sou Sandhya Manoj Wankhade (citation)
would not arise as there was no fact finding that the jewellary articles/istridhan were
lying with the mother- in-law.



Moreover, on a specific query put to the learned counsel for the petitioner about the
proceedings under Sections 498-A/406 of the IPC, there was no denial.



Thus the petition was found to be an abuse of the process of the Court and the Hon‟ble
high Court dismissed the same.
Kiran Kriplani vs Jethanand Jethwani
2013(4)RCR(Criminal)66

HEAD NOTE: Under the guises of “Domestic Violence” sister is not allowed to settle her
property claim with her brother. It would be „abuse of process of law‟.
Facts:


The petitioner was a married sister of the respondent/brother. The late father of the
parties left an unregistered Will dated 24.1.1992, making both the parties beneficiaries.
The petitioner claimed that she was coerced to enter into a Settlement on 12.1.2002. She
further alleged that she has been subjected to mental, emotional and economic agony by
the respondent/brother by not giving her share in their Property as per the Will. A civil
suit in this regard was also filed in Delhi Courts.



The petitioner/sister filed a complaint against the respondent/brother, alleging domestic
violence when she was living along with her brother in the same property at Kota,
Rajasthan. It was stated by her that the property, where she was living before her
marriage, was owned by their father, which was bequeathed by virtue of their father's
Will dated 24.1.1992 in favour of her brother and herself, however, the brother of the
petitioner had obtained the signatures of the petitioner for settlement of the property by
coercion.



It was contended that since the petitioner, before her marriage, was living in a 'shared
accommodation' and was having a 'domestic relationship', therefore, the respondent be
prosecuted for having committed domestic violence.
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The learned Magistrate rejected the contention of the petitioner that she was having a
'domestic relationship' or that the parties were living in a 'shared accommodation' by
referring to the judgment of Harbans Lal Malik -vs- Payal Malik, 171(2010) DLT 67 and
Vijay Verma -vs- State (NCT of Delhi), MANU/DE/1946/2010 and dismissed the
petition.



It was observed by the learned Trial Court that neither there was shared accommodation
nor was there any domestic relationship between the petitioner and her brother, as she
had got married in the year 1993 and was living in Delhi along with her husband.



The petitioner/sister, feeling aggrieved, preferred an appeal provided under the Act. The
Appellate Court passed a detailed order, upholding the viewpoint of the learned Trial
Court .

Hon‟ble Court made following observation;


In the instant case, the petitioner had admittedly got married in the year 1993 and was
living in Delhi. The Act came into existence in the year 2005. It has also been admitted
by the petitioner that there is a civil litigation going on between herself and the
respondent, who happens to be her real brother, claiming a share in the property left by
their late father.



That the filing of the complaint by the petitioner under Section 12 of the Act against her
brother is only to compel him to settle the property dispute with her. Therefore, the
petitioner is misusing the provisions of law with some extraneous consideration. This
cannot be permitted to be done.



It is a gross abuse of the processes of law. Apart from this, there is a concurrent finding
of fact which cannot be upset by the High Court only because it is a Superior Court.



Accordingly, the petition was dismissed.
Juveria Abdul Majid Patni vs. Atif Iqbal Mansoori
2014 (4) RCR (Civil) 570 (SC)

HEAD NOTE: Ex parte Khula (divorce) under the Muslim Personal Law obtained by wife
from the Mufti obtained without the consent of her husband would not dissolve the
marriage and the petition Under Section 12 of the Act, 2005 is maintainable.
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Facts:


Parties got married according to Muslim rites and rituals on3th May 2005.



Wife was turned out of the matrimonial house on 19th February, 2006. She delivered a
baby boy in Mumbai on 10th August, 2006.



Later, husband filed a petition seeking custody of the minor child.



The wife lodged FIR Under Section 498A, and 406 Indian Penal Code against the
husband, his mother and his sister.



According to the wife she obtained an ex parte 'Khula' from Mufti under the Muslim
Personal Law on 9th May, 2008.



The husband challenged the 'Khula' pronounced by-Mufti before the Family Court,
Bandra. He also filed a petition for restitution of conjugal right.



On 29th September, 2009, the wife filed a petition Under Section 12 of the Domestic
Violence Act, 2005 against the husband and the Magistrate by order allowed the
application directing the husband to pay interim maintenance of Rs. 25,000/-.



Without paying the maintenance, the husband preferred an appeal before the Sessions
Court challenging the order of Magistrate The Sessions Court, directed the husband to
deposit the entire amount of maintenance prior to the hearing of the appeal.



As the husband did not deposit the amount, the wife filed an application for issuance of
distress warrant.



The counsel for the husband argued that after dissolution of the marriage no relief can be
granted under the Act, 2005. In his support reliance was placed on the decision of this
Court in Inderjit Singh Grewal v. State of Punjab and Anr. MANU/SC/0988/2011 :
(2011) 12 SCC 588.

Observation of the Hon‟ble Court;


The wife took plea that she obtained an ex parte 'Khula' from Mufti under the Muslim
Personal Law. But the husband has not accepted the same and has challenged the 'Khula'
obtained by the wife. The husband has also filed a petition for restitution of conjugal
rights.



In the present case, the Appellant/wife stated that she has obtained an ex parte 'Khula' on
9th May, 2008 from Mufti under the Muslim Personal Law. Neither it was pleaded nor it
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is made clear by the Appellant/wife or the Respondent/husband as to whether for such
'Khula' the Appellant/wife made a proposal to husband/Respondent for dissolution of
marriage accompanied by an offer to give something in return. It was also not made clear
that whether the wife gave up her claim to Mahr (dower).


The husband/Respondent did not accept 'Khula' given by Mufti (juris consult) which is in
the form of fatwa or advisory decision based on the Shariat. He, however, did not move
before the Qazi (Judge) to deliver a qaza (judgment) based upon the Shariat. Instead, he
moved before the Family Court, Bandra against the 'Khula' by filing petition. He also
prayed for restitution of conjugal right. Therefore, with no certainty, it can be stated that
the divorce was taken on 9th May, 2008.



Hon‟ble court discussed in detail the concept of dissolution of marriage under Muslim
Personal Law

Honble court further distinguished Inderjit Singh case with the present case in the
following terms:


In Inderjit Singh Grewal case, Inderjit Singh and his wife decided to get divorce and,
therefore, filed a case for Divorce by mutual consent Under Section 13B of the Hindu
Marriage Act, 1955. After recording the statement in the said case, the proceedings were
adjourned for a period of more than six months to enable them to ponder over the issue.
The parties again appeared before the Court on second motion and on the basis of their
statement, the District Judge, Ludhiana vide judgment and order dated 20th March, 2008
allowed the petition and dissolved their marriage.



After dissolution of marriage, the wife filed a complaint before the Senior Superintendent
of Police, Ludhiana against Inderjit Singh under the provisions of the Domestic violence
Act alleging that the decree of divorce obtained by them was a sham transaction.



In this context, this Court held that Section 12 “Application to Magistrate" under the
Domestic Violence Act challenging the said divorce-was not maintainable and in the
interest of justice and to stop the abuse of process of Court, the petitions Under Section
482 Code of Criminal Procedure was allowed. The law laid down in the said case is not
applicable for the purpose of determination of the present case.
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In the present case, the alleged domestic violence took place between January, 2006 and
6th September, 2007 when FIR No. 224 of 2007 was lodged by the wife Under Section
498A and 406 Indian Penal Code. The High Court refused to quash the said FIR against
him observing that prima facie case Under Section 498A was made out against him.



Even if it is accepted that the Appellant during the pendency of the SLP before this Court
has obtained ex parte Khula (divorce) under the Muslim Personal Law from the Mufti on
9th May, 2008, the petition Under Section 12 of the Domestic Violence Act, 2005 is
maintainable.
Abhishek Sharma Vs Shweta Sharma
MANU/PH/0787/2015

HEAD NOTE: The inherent jurisdiction under section 482 of Cr.P.C. can be invoked to
undo a wrong. It does not confer any extra jurisdiction or power but the High Court
merely safeguards the existing inherent powers, necessary to secure the ends of justice, to
prevent the abuse of process of any Court, to give effect to an order under the Code and
lastly to secure the ends of justice.
Facts:


The petition has been filed under Section 482 Cr.P.C. for quashing complaint titled
Shweta Sharma vs. Abhishek Sharma and others, pending in the Court of Judicial
Magistrate 1st Class as well as the subsequent proceedings thereto.



The brother was a resident of Australia and had left the country in 2008 along with his
wife and children. He was summoned in a complaint filed by his sister Shweta under the
Domestic Violence Act. The brother invoked the inherent jurisdiction of this Court for
setting aside the summoning order and the complaint filed by sister.



The brother/petitioner pleaded that he was permanently settled in Australia. The
complainant is his real sister who got married in 2005. That marriage ended in divorce in
September 2012. Few months later Shweta married Naveen Gusain in January 2015 and
was living with her husband.



It was further pleaded that the dispute was civil in nature and it was not a case of
domestic violence and the complainant had misused the process of law.
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That after marriage which was during the life time of their father, sister never came and
stayed in the house in question and after divorce she stayed away as she was in service.
She had given up her share in the property years ago without any pressure and the
property was ultimately transferred in the name of the petitioner, in 2008. An affidavit
had been executed by Shweta.



That the petitioner left for Australia in October 2008 and had never returned and the
complaint had been filed only to pressurize him to share the property probably on account
of the pressure of her second husband.



It was pleaded by respondent/sister that she was related to the petitioner being the real
sister and she was enforcing her right to reside in the shared household. The petitioner
had economically abused and deprived the respondent/sister of financial resources and
was not allowing access to the shared household and threats came in the form of a public
notice and alienation of the assets.

Placing reliance on In Harbans Lal Malik & Ors. v. Payal Malik, MANU/DE/1842/2010 and
Vijay Verma v. State(NCT of Delhi), 2010(3) LRC 291 (DEL), the Hon‟ble court observed as
below;


The CDPO report clearly shows that the Protection Officer has prepared the instant report
without application of mind.



While referring to the verbal and emotional abuse, there are some paragraphs which
relate to selling or pawing Stridhan, disposing Stridhan, not providing food, cloth and
medicine, non- payment of rent, preventing a person from accessing or using any part of
the house etc. The date of incident of domestic violence was stated to be 10th March. The
year was not disclosed. The complainant had given her permanent address as that of
Krishna Enclave while that of the brother as Australia.



The inherent jurisdiction of this Court can be invoked to undo a wrong. It does not confer
any extra jurisdiction or power but the High Court merely safeguards the existing
inherent powers, necessary to secure the ends of justice, to prevent the abuse of process
of any Court, to give effect to an order under the Code and lastly to secure the ends of
justice.
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It is not disputed that the petitioner is staying abroad for the last 10 years and has not
returned to India. A domestic relationship can be between a husband and wife or any
relative related by consanguinity.



The complainant did not refer to any specific instances of violence. The complaint was
alleging emotional and economical abuse said to have been committed by a brother when
he was abroad.



The purpose of the Act is to give remedy to an aggrieved person against domestic
violence. Domestic violence can take place only when one is living in the shared
household. The acts of abuses, emotional or otherwise if committed when one is living in
the same shared household constitute domestic violence.



It is true that acts of violence can still be committed even otherwise also when one is
living separately. When such acts of violence are committed when one is living separate,
those may be punishable under the provisions of Indian Penal Code or other penal laws
and cannot be covered under the Domestic Violence Act.



One has to make distinction between violence committed on a person living separate in
a separate household and violence committed on a person living in the shared
household. If violence is committed by issuing threats on telephone/mobile or by
messages it may amount to an offence under the Indian Penal Code but not under the
Domestic Violence Act.



The petitioner and the complainant are living miles away. They are not sharing the same
household for the last 8 to 10 years, therefore, the case does not fall under the Domestic
Violence Act. Thus the petition was allowed and the complaint as well as the consequent
proceedings was quashed.

SEE ALSO
ON DOMESTIS RELATION
Harbans Lal Malik & Ors. v. Payal Malik,
MANU/DE/1842/2010)
HEAD NOTE: the Delhi High Court while dealing with the definition of domestic relationship,
it was held that It is apparent that domestic relationship arises between the two persons, who
have lived together in a shared household and when they are related by consanguinity, marriage
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or through a relationship in the nature of marriage, adoption or are family members living
together as a joint family. The definition speaks of living together at any point of time however it
does not speak of having relation at any point of time. Thus, if the domestic relationship
continued and if the parties have lived together at any point of time in a shared household, the
person can be a respondent but if the relationship does not continue and the relationship had been
in the past and is not in the present, a person cannot be made respondent on the ground of a past
relationship. The domestic relationship between the aggrieved person and the respondent must be
present and alive at the time when complaint under Domestic Violence Act is filed and if this
relationship is not alive on the date when complaint is filed, the domestic relationship cannot be
said to be there.
Vijay Verma v. State(NCT of Delhi)
2010(3) LRC 291 (DEL):
HEAD NOTE: It was held that only the violence committed by the person while living in the
shared house can constitute domestic violence for the purpose of D.V. Act.
ABUSE OF PROCESS OF LAW
Shalini v. Kishore reported in
MANU/SC/0688/2015 : AIR 2015 SC 2605
HEAD NOTE: The Hon'ble Supreme Court has, while dealing with the issue of limitation for
the proceedings against domestic violence, held that complaint even made after 15 years from
the date of separate living by the couple, is not liable to be dismissed if cause of action survives.
The Hon'ble Court has reason to say so because for all these 15 years maternal uncle of the wife
was allowing her to stay in matrimonial house though the couple was separated and, therefore,
when wife was being harassed since the year 2000, the Hon'ble Supreme Court has held that
protection order and residence order under sections 18 and 19 of the DV Act along with the
maintenance is permissible. It is quite obvious that such orders are not penal in nature, but it is
because of the reason that the legislation has made personal and social obligation of a husband as
a legal obligation to maintain his wife and to provide other benefits as indicated under sections
18 to 22 of the DV Act, for which cause of action is certainly a continuous one and, therefore,
there cannot be restriction of limitation in seeking basic requirement.
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Hema Rawal Vs Prashant Sharma
2015 (2) RCR (Crl) 195 (P&H)
HEAD NOTE: Where wife challenged ex-parte decree of divorce, means that divorce decree has
not become final. Until and unless decree of divorce becomes final, wife falls under the scope of
„aggrieved person‟ as matrimonial relationship is alive and sustaining. Such wife is entitled to
reliefs under DV Act.

NO DOMESTIC RELATIONSHIP WAS FOUND IN FOLLOWING JUDGMENTS:


Delhi High Court in the case of Vijay Verma v. State NCT of Delhi and another
(MANU/DE/1946/2010 : 2010 (118)(DRJ, 520).



Rekha

Balasaheb

Patil

v.

Smt.

Durgawati

Shridhar

Patil

and

others

(MANU/MH/2717/2018 : 2019 All Mr. (Cri.), 511).


of Punjab and Haryana High Court in the case of Om Prakash Syngal and others v.
Shimla Garg (MANU/PH/3704/2015 : 2016 All Mr. (Cri.) Journal 414) and submitted
that the parties are not residing together. Therefore, there is no domestic violence. It was
held by Punjab and Haryana High Court that, "once a family member leaves shared
household and establishes his/her own household, domestic relationship comes to an
end".



Hima Chugh v. Pritam Ashok Sadaphule and others (MANU/DE/0838/2013 : 2013
Cri.L.J., 2182). It is observed that the petitioner returned to India temporarily. A
protection order can be obtained only against her husband who is in domestic relationship
with the aggrieved person and not against in laws.



Harbans Lal Malik v. Payal Malik (MANU/DE/1842/2010 : 2010 (118) DRJ, 582), it is
observed that, "aggrieved persons and domestic relationship mean there can be no
domestic relationship of the wife of son with the parents when the parents are not living
along with the son and there can be no domestic relationship of a wife with the parents of
her husband when son along with the wife is living abroad, maintaining a family there
and children are born abroad."
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FOR DOMESTIC RELATIONSHIP:


Shalini v. Kishor and others (MANU/SC/0688/2015 : 2015 (6) SCALE, 219), it is held
that, "past relation is a domestic relationship."



Dhananjay Ramkrishna Gaikwad and others v. Sunanda Dhananjay Gaikwad and others
(MANU/MH/0580/2016 : 2016 All Mr. (Cri.), 2291), it is held that, "'Aggrieved Person',
as laid down in Section 2(a) clearly provided that any women, who is or has been in
domestic relationship with the respondent. The definition of 'Domestic Relationship' also
means relationship between two persons, who live or have, at any point of time, lived
together in shared household." In the present case, the applicant lived in a shared
household along with respondents. Therefore, she is "aggrieved person".



Juveria Abdul Majid Patni v. Atif Iqbal Mansoori and another (reported in
MANU/SC/0861/2014 : 2015(2) Mh.L.J. (Cri.), 509), the Hon'ble Apex Court has held
that, "domestic violence apart from "physical abuse" and "sexual abuse", "verbal and
emotional abuse" and "economic abuse" also constitute "domestic violence”.

FOR CONTINUING CAUSE OF ACTION:


Gangadhar Pradhan v. Rashmibala Pradhan (MANU/OR/0128/2012 : 2013 All Mr. (Cri.)
Journal 145), "Economic abuse" against the applicant/ wife is a continuous abuse. In the
judgment it is held that, "till the date of filing of petition, petitioner was not granted any
of the reliefs she sought therein. Therefore, petitioner having continuous cause of action
i.e. continuous act of deprivation of her right. Petition under Section 12 is maintainable."



Shalini v. Kishor and others (MANU/SC/0688/2015 : 2015 (6) SCALE, 219), it is held
that, "past relation is a domestic relationship."
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Dhananjay Ramkrishna Gaikwad and others v. Sunanda Dhananjay Gaikwad and others
(MANU/MH/0580/2016 : 2016 All Mr. (Cri.), 2291), it is held that, "'Aggrieved Person',
as laid down in Section 2(a) clearly provided that any women, who is or has been in
domestic relationship with the respondent. The definition of 'Domestic Relationship' also
means relationship between two persons, who live or have, at any point of time, lived
together in shared household." In the present case, the applicant lived in a shared
household along with respondents. Therefore, she is "aggrieved person".



Juveria Abdul Majid Patni v. Atif Iqbal Mansoori and another (MANU/SC/0861/2014 :
2015(2) Mh.L.J. (Cri.), 509), the Hon'ble Apex Court has held that, "domestic violence
apart from "physical abuse" and "sexual abuse", "verbal and emotional abuse" and
"economic abuse" also constitute "domestic violence”.
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CHAPTER VIII
SERVICE OF NOTICE
DEFINITIONS:
The Protection of Women from Domestic Violence Act 2005:
Section 13. Service Of Notice.(1) A notice of the date of hearing fixed under section 12 shall be given by the
Magistrate to the Protection Officer, who shall get it served by such means as
may be prescribed on the respondent, and on any other person, as directed
by the Magistrate within a maximum period of two days or such further
reasonable time as may be allowed by the Magistrate from the date of its
receipt.
(2) A declaration of service of notice made by the Protection Officer in such
form as may be prescribed shall be the proof that such notice was served
upon the respondent and on any other person as directed by the Magistrate
unless the contrary is proved. 14. Counselling.

The Protection of Women from Domestic Violence Rules, 2006:
Rule 12: Means of service of notices.—
(1) The notices for appearance in respect of the proceedings under the Act
shall contain the names of the person alleged to have committed domestic
violence, the nature of domestic violence and such other details which may
facilitate the identification of person concerned.
(2) The service of notices shall be made in the following manner, namely:—
(a) The notices in respect of the proceedings under the Act shall be served by
the Protection Officer or any other person directed by him to serve the
notice, on behalf of the Protection Officer, at the address where the
respondent is stated to be ordinarily residing in India by the complainant or
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aggrieved person or where the respondent is stated to be gainfully employed
by the complainant or aggrieved person, as the case may be.
(b) The notice shall be delivered to any person in charge of such place at the
moment and in case of such delivery not being possible it shall be pasted at a
conspicuous place on the premises.
(c) For serving the notices under section 13 or any other provision of the Act,
the provisions under Order V of the Civil Procedure Code, 1908 (5 of 1908)
or the provisions under Chapter VI of the Code of Criminal Procedure, 1973
(2 of 1974) as far as practicable may be adopted.
(d) Any order passed for such service of notices shall entail the same
consequences, as an order passed under Order V of the Civil Procedure
Code, 1908 (5 of 1908) or Chapter VI of the Code of Criminal Procedure,
1973 (2 of 1974) respectively, depending upon the procedure found
efficacious for making an order for such service under section 13 or any
other provision of the Act and in addition to the procedure prescribed under
the Order V or Chapter VI, the court may direct any other steps necessary
with a view to expediting the proceedings to adhere to the time limit provided
in the Act.
(3) On a statement on the date fixed for appearance of the respondent, or a
report of the person authorised to serve the notices under the Act, that
service has been effected appropriate orders shall be passed by the court on
any pending application for interim relief, after hearing the complainant or
the respondent, or both.
(4) When a protection order is passed restraining the respondent from
entering the shared household or the respondent is ordered to stay away or
not to contact the petitioner, no action of the aggrieved person including an
invitation by the aggrieved person shall be considered as waiving the
restraint imposed on the respondent, by the order of the court, unless such
protection order is duly modified in accordance with the provisions of subsection (2) of section 25.
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NOTE:
Thus section 13 provides clearly that the notice to the respondent shall be served through
protection officers. Since the service of notice is with regard to application under section 12
therefore section 28 of the Act shall also be attracted. Section 28 provides that for the
purpose of conducting proceeding under section 12 magistrates can lay down its own
procedure.
It is seen practically in the courts that magistrates while issuing the notice under section 12
are issuing non-bailable warrants to secure the presence of respondent/s. However, in
various Hon‟ble Supreme Court judgments it has been held that proceedings under section
12 of DV Act are essential civil proceedings and therefore magistrate should restrain
themselves from passing non- bailable warrants at the stage of notice itself except in the
section 31 of the Act.

Sowdammal Vs Meena
MANU/TN/3085/2017
HEAD NOTE: Simply because the application under Section 12 of the Act might refer to
large number of persons as respondents, the learned Magistrate is not duty bound to issue
notice to all of them and there should be application of mind on the part of the Magistrate
in selecting the respondents as to whom notice should be sent, as otherwise having too
many respondents before the learned Magistrate, would constitute a stumbling block for
arriving at a conclusion in summary proceedings. Various guidelines for summoning the
husband and his relatives were laid down.
Facts;
On 18.08.2013, one Chandru, the respondent in the present proceeding was alleged to have
entered into the house of the respondent and committed rape upon her. Upon the hue and cry
raised by the respondent, her parents and neighbours gathered and they conducted panchayat and
as per the panchayat, on 19.08.2013 the marriage between the respondent and the said Chandru
was solemnized. Subsequently, after the marriage, the petitioners herein who are the blood
relatives of Chandru did not like the marriage and started harassing her and also alleged to have
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arranged for the marriage of Chandru with one Sathyavani. Hence the above petition was filed by
the respondent, by invoking Section 12 of the Domestic Violence Act, before the Judicial
Magistrate, Ambur.
Observations of the Hon‟ble court:


The term 'civil law' twice used in object and reasons is not an empty formality and that
would exemplify and demonstrate, display and convey that the proceedings at the first
instance should be civil in nature.



The legislators were conscious of the fact that all of a sudden if criminal law is enforced
on the husband and his relatives, certainly that might boomerang and have deliterious
effect in the matrimonial relationship between the husband and wife. The object of the
Act is that the victim lady should be enabled by law to live in the matrimonial family
atmosphere in her husband/in-laws' house.



It is not the intention of the said enactment to enable the lady to get snapped once and for
all her relationship with her husband or the husband's family and for that, civil law and
civil remedies are most efficacious and appropriate and keeping that in mind alone in the
Act, the initiation of action is given the trappings of civil proceedings which the
authorities including the Magistrate responsible to enforce the said Act should not loose
sight of.



The status of the respondents should not be treated as that of accused and that would spoil
the very tenor and tone with which the Act has been drafted.



Keeping that in mind alone, Section 13 of the Act would contemplate only service of
notice on the respondents and Rule 6(5) of the Protection of Women from Domestic
Violence Rules, would contemplate that the applications under Section 12 shall be dealt
with inconformity with Section 125 of the Code of Criminal Procedure, 1973.



It is obvious that the proceedings under Section 125 Cr.P.C are not in stricto sensu
criminal proceedings.



After the passing of the protection order, if there is any violation, then only, such
violation would constitute an offence under Section 31 of the said Act and Section 32 of
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the Act would indicate that such violation would amount to a cognizable and non-bailable
offence.


It is, therefore, clear that the initial proceedings are civil in nature and the learned
Magistrate should be extraordinary careful in selecting the appropriate persons as the
respondents.



Simply because the application under Section 12 of the Act might refer to large number
of persons as respondents, the learned Magistrate is not duty bound to issue notice to all
of them and there should be application of mind on the part of the Magistrate in selecting
the respondents as to whom notice should be sent, as otherwise having too many
respondents before the learned Magistrate, would constitute a stumbling block for
arriving at a conclusion in summary proceedings. The famous adage "Too much of
anything is good for nothing" should not be forgotten.



As such, keeping in mind the spirit of the Act and the purpose sought to be achieved, the
learned Magistrate should process the application.



As such, at this stage, this Court cannot simply quash the proceedings under the
Protection of Women from Domestic Violence Act on the ground that the petitioners in
the Criminal Original Petition state that the allegations made in the Domestic Violence
Act are all false.



Ex-facie and prima-facie, it is clear that the husband, his parents and his relatives have
been summoned as accused, which the Magistrate could have avoided. Hence, I would
like to sensitize that let the Magistrate apply his mind as to whether the presence of the
respondents is absolutely necessary on a particular date and accordingly, send notice to
such of those persons whose presence are absolutely necessary.



The Magistrate shall see that the matter is dealt with as expeditiously as possible.
Whenever any one or more of the respondents seek to get excuse from their absence in
the proceedings, they are at liberty to petition the Magistrate which shall be considered
sympathetically, but without detriment to the proceedings.
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Hardeep Singh Arora vs The State Of Maharashtra And Ors
MANU/MH/0185/2018
HEAD NOTE: The husband, who is a Respondent in DV proceedings should not be
prevented from travelling abroad. As it is to be noted that none of the provisions of the DV
Act, except Sections 31 and 33 are penal in nature. The DV Act therefore cannot be said to
be a penal statute and the proceedings under the DV Act do not partake character of
criminal proceedings.
Facts:
The petition challenges the order in Criminal Complaint whereby the learned JMFC, Belapur,
ordered service of summons through the Immigration Authority of India and issued
directions to the Immigration Authority not to permit the Petitioner herein to leave India without
permission of the Court.
The parties were married on 5.12.2002 and have two minor children from the said wedlock. The
husband was working in Singapore since May- 2008. The wife had also joined him at Singapore.
However, she returned to India in the year 2011. It appears that there was a matrimonial dispute
between them.. As a result thereof, the wife did not return to Singapore and started residing with
her parents along with her two children. Wife filed an application under Section 12 of 'DV' Act
before the learned JMFC against the husband, his parents and other family members, seeking
protection order, residence order as well as monetary relief for herself and the two minor
children. She prayed that the Immigration Authority should be directed not to allow the
Petitioner to leave the country without the permission of the Court.
Based on the averments made in the said application, the learned Magistrate directed that the
notice should be served through the Immigration Authority apart from other modes such as Email, through authorised courier service and by speed post. The learned Judge also directed the
Immigration Authority not to allow the husband to leave the country without permission of the
Court. Being aggrieved by this order the husband had filed Petition.
The main challenge in the petition was to the Restrictions on the right to travel abroad. The
question for consideration in this writ petition is whether the petitioner, who is a Respondent in
DV proceedings could be prevented from travelling abroad.
142

The hon‟ble court observed;


In Maneka Gandhi v/s Union of India [1978 (1) SCC 248] the Apex Court has held that
personal liberty within the meaning of Article 21 of the Constitution includes within its
ambit, a right to go abroad. No person, including an accused, can be deprived of this right
except in accordance with the procedure established by law.



Nevertheless, this right is not absolute and the court can curtail the right of an accused to
travel abroad for valid reasons, for instance to secure presence of a proclaimed offenders,
to facilitate court proceedings and or to secure presence of those persons who are evading
their presence in the course of judicial trial.



Suffice to say that while curbing the right of an accused to travel abroad, court has to
look into the entire gamut of the facts and circumstances of the case, the gravity of the
crime and weigh the balance of requirement or the presence of the accused during course
of trial, likelihood of his return etc.



Thus, depending on the facts of the case, the court, for valid reasons, may curb such right
of an accused or may grant permission on imposing conditions deem fit to secure his
presence.



In the instant case, the Petitioner is not involved in any criminal case and his presence
was not required for investigation.



He is not an antisocial element with criminal antecedents, who was likely to flee from
the country to evade arrest or prosecution. He had also not flouted any order of the Court
as to warrant such action. The Petitioner is a Respondent in proceedings under Section 12
of the DV Act wherein the Respondent No.3 has sought protection and residence orders
and monetary relief under Section 18, 19 and 20 of the DV Act. The Domestic Violence
Act, as can be seen from Clause 3 of Statement of Objects and Reasons of the DV Act,
was enacted to provide a remedy under the civil law, which is intended to protect the
women from being victims of domestic violence and to prevent the occurrence of
domestic violence in the society.



It is further to be noted that none of the provisions of the DV Act, except Sections 31 and
33 are penal in nature. The DV Act therefore cannot be said to be a penal statute and the
proceedings under the DV Act do not partake character of criminal proceedings.
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The Petitioner, who is a Respondent in DV proceedings and not being an offender or an
accused in a crime, his right to travel abroad could not have been abridged solely due to
filing of or pendency of proceedings under the Act.



It is seen that the Magistrate had ordered service of notice through the Immigration
Authority as well as by E-mail, authorised courier service and speed post. Pursuant to the
said order, notice was dispatched to the Petitioner through courier service and he has
been duly served with the notice. Thus the direction to serve the notice through the
Immigration Authority has rendered otiose. Nevertheless, it would be relevant to mention
here that the notice under Section 13 of the DV Act has to be served in one of the modes
prescribed under Sub Rule 2 of Rule 12 of the Domestic Violence Rules, 2006.
Somarapu Satyanarayana Vs. Vijaya Lakshmi
MANU/AP/1903/2014

HEAD NOTE: Non-claiming of notice by the respondent/husband would amount to service
of notice.
Hon‟ble Court observed that;


As per the principle enunciated in K. Sajjan Raj v. Gopi Setty Chandra Mouli when a
notice has been sent to the correct address of the party and when the same has been
returned as not claimed, the same amounts to service of notice.



In C.C. Alavi Haji v. Palapetty Muhammed the Hon'ble Supreme Court observed that
Section 27 of General Clauses Act gives rise to a presumption that service of notice has
been effected when it is sent to the correct address by registered post.



In view of the said presumption, when stating that a notice has been sent by a registered
post to the address of the drawer, it is unnecessary to further aver in the complaint that in
spite of the return of the notice unserved, it is deemed to have been served or that the
addressee is deemed to have knowledge of the notice. Unless and until the contrary is
proved by the addressee, service of notice is deemed to have been effected at the time at
which the letter would have been delivered in the ordinary course of business. This Court
has already held that when a notice is sent by registered post and is returned with a postal
endorsement refused or not available in the house or house locked or shop closed or
addressee not in station, due service has to be presumed.
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CHAPTER IX
INTERIM AND EX PARTE RELIEF

DEFINITION
Section 23.Power to grant interim and ex parte orders:
(1) In any proceeding before him under this Act, the Magistrate may pass
such interim order as he deems just and proper.
(2) If the Magistrate is satisfied that an application prima facie discloses that
the respondent is committing, or has committed an act of domestic violence
or that there is a likelihood that the respondent may commit an act of
domestic violence, he may grant an ex parte order on the basis of the
affidavit in such form, as may be prescribed, of the aggrieved person under
section 18, section 19, section 20, section 21 or, as the case may be, section 22
against the respondent.

Section 28. Procedure.(1) Save as otherwise provided in this Act, all proceedings under sections 12,
18, 19, 20, 21, 22 and 23 and offences under section 31 shall be governed by
the provisions of the Code of Criminal Procedure, 1973 (2 of 1974).
(2) Nothing in sub-section (1) shall prevent the court from laying down its
own procedure for disposal of an application under section 12 or under subsection (2) of section 23.

Rule 7: Affidavit for obtaining ex-parte orders of Magistrate.—Every affidavit for
obtaining ex-parte order under sub-section (2) of section 23 shall be filed in Form III.
NOTE: From the nomenclature of section 23 it is clear that section 23 does not speck of two
kinds of reliefs i.e.
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(i)The Magistrate can pass interim order under section 23(1) ex parte. But that ex parte order
could be passed only after service of notice as provided under Rule 12(3) of the Rules.
(ii)The Magistrate can pass an ex-parte ad interim order without notice to the respondent, as
provided under section 23(2).
This section is read with section 28 of the Act which empowers the magistrate to lay down its
own procedure for the purpose of the proceedings under section 23. The Hon‟ble Kerala High
court has issued various guidelines for the proper conduct of proceedings under section 23 of the
Act.

Dr.Preceline George @ Antony V. State of Kerala
2010 (1) K.H.C. 417
HEAD NOTE: Guidelines were laid down by the Ho‟ble High Court which can be followed
by the trial Courts while dealing with the applications filed under the Act.
Held:
The following guidelines were laid down by the Ho‟ble High court which can be followed by the
trial Courts while dealing with the applications filed under the Act.
(i)Notice of the application filed under Section 12 of the Act shall be served as provided in
Section 13, complying the procedure laid in Rule 12 of Protection of Women from Domestic
Violence Rules.
(ii)The notice is to be send in Form VII as prescribed under the Rules.
(iii)The notice to be served on the respondent shall be accompanied by copy of application filed
under section 12 and 23 if any.
(iv)The Magistrate can pass interim order under section 23(1) ex parte. But that ex parte order
could be passed only after service of notice as provided under Rule 12(3) of the Rules.
(v)The Magistrate can pass an ex-parte ad interim order without notice to the respondent, as
provided under section 23(2).
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(vi)In case an ex parte ad interim order is passed without notice, or service of notice on the
respondent, on his appearance, after granting an opportunity to the respondent to object the claim
and on hearing the applicant and the respondent, a final interim order under section 23(1) is to be
passed with or without modification of the ad-interim order.
(vii)If on service of notice, the respondent fails to appear, Magistrate is to pass a final ex parte
interim order under section 23(1) with or without modification of the ad interim order.
(viii)Magistrates shall bestow care and caution in granting ad interim ex parte order under
section 23(2). Such relief is to be granted only if urgent orders are warranted on the facts and
circumstances of the case and delay would defeat the purpose or where an interim orders is
absolutely necessary either to protect the aggrieved person or to prevent any domestic violence
or to preserve the then existing position.
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CHAPTER X
TECHNICALITIES

Raosaheb Pandharinath Kamble and Ors. Vs. Shaila Raosaheb Kamble and Ors.
2011(1)RCR(Criminal)36
HEAD NOTE: The proceeding under the Act are of the civil nature and in such
proceeding, the Court would have power to allow amendment in an application and written
statement.
FACTS:
The wife initiated proceeding before learned JMFC under the Act. The husband and his relatives
appeared and filed the written statement. Thereafter, wife filed an application seeking
amendment in her application. Reply was filed by husband. However, before passing of the
order, the learned JMFC did not hear oral submissions of the advocate of the husband. The
husband then moved an application to the learned Magistrate for recalling of the order. The
learned Magistrate rejected their application.
It was observed by the Hon‟ble Court that;


It is clear that the provisions of the Protection of Women from Domestic Violence
Act, 2005, are mainly made for giving relief to the affected women, due to domestic
violence etc.



The respondent in such case is not an accused, until he commits a breach of an order
passed by the Court under the provisions of the Act.



It is only after such breach, the respondent is treated as an accused under Section 31
of the Act.



In other words, the proceeding under the Act are of the quasi civil nature and in
such proceeding, the Court would have power to allow amendment in an
application and written statement.

148

Chandrakant Nivruti Wagh and Ors.Vs. Manisha C. Wagh and Ors.
In The High Court Of Bombay, Writ Petition No. 2738 of 2011 Decided On: 04.04.2013
HEAD NOTE: When the application under the D.V. Act is not in a prescribed form which
is mandatory under Section 12 as well as under Section 23 of the Act and that the applicant
fails to furnished details of the previous litigation required under Form II, the magistrate
can still entertain the petition.
The Hon‟ble court in the said case observed;


The D.V. Act is a beneficial legislation. It is meant for protection of violated women. It is
upon the acceptance that such women may not have the necessary legal advice.



Given that the legislation must further justice and not frustrate it and seeing that even if
all particulars are not mentioned the Court can call for further particulars stated in the
form set out in rules framed under the Act and accepting that as discretionary,



It follows as a matter of corollary that if the application is not in the prescribed form and
the required details are not furnished as per Form II it should not deter any Magistrate or
Court from granting any relief. The respondent who is represented in the application
would be entitled to bring on record facts as are deemed essential and which are not
brought on record by the applicant.



The Court would certainly consider the merits of the case when all such facts are brought
on record by both the parties. If a form is filed, but contains certain blanks required in the
prescribed form, also the merits would be considered.



The relevant aspects of the form would be considered on merits upon hearing the
respondents/opponents in each application. The contention of the petitioners that those
are mandatory and that any application made not upon the prescribed forms are liable to
be rejected is incorrect.



The beneficial legislation is required to be interpreted to enhance justice to women and
not to frustrate it.
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Hence the technical aspects insisted upon by the petitioners in their application made as
opponents in the learned Magistrate's Court, therefore, were rightly rejected by the
learned Magistrate in the present case.

Kunapareddy @ Nookala Shanka Balaji Versus Kunapareddy Swarna Kumari & Anr.
2016 (3) RCR (Crl) 315 (SC) Misc.
HEAD NOTE: In a complaint DV Act, court has power to allow amendment to complaint if
amendment becomes necessary in view of subsequent events to avoid multiplicity of
litigation. Further held there is no complete bar of amendment in the complaints in
criminal Courts which are governed by CrPC though undoubtedly such power to allow
amendment has to be exercised sparingly and with caution and under limited
circumstances. Although proceeding under DV Act are governed by CrPC, yet it cannot be
disputed that these proceedings are predominantly of civil nature.

Prashant Ojha vs Shalu Ojha
MANU/SC/1331/2014
HEAD NOTE: Procedure required to be adopted to deal with an application under Section
12 of the Act is to comply with the direction under Section 28(1) of the Act read with Rule
6(5) of the Rules. The Magistrate is required to comply with the provisions of this sub-rule
read with Section 28(1) of the Act and is required to follow the procedure as laid down in
the Code of Criminal Procedure for the application under Section 125 Cr.P.C.
Facts:


The parties had married to each other on 20.04.2007 in Delhi. They stayed in
hotel/Executive Farms for few days as the rental accommodation of appellant at New
Delhi was occupied by his outstation relatives.



On return to the said home, apparently bickering had started very soon between the
parties. The respondent leveled allegations of harassment, using abusing language, non-
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cooperation, beatings and having extra marital affairs against the appellant in her petition
leading to their separation within a period of four months.


The appellant alleged to be misbehaved, erratic and wished to live lonely life besides
exhibiting depressive nature. The respondent even did not allow the marriage to be
consummated.



A petition under Section 13 (1) of The Hindu Marriage Act was therefore, filed by the
appellant before the District Court, Delhi which was dismissed on 03.10.2008 being
premature. Another petition for dissolution of marriage was filed by the appellant in the
District Courts, Patiala House and that was pending.



The appellant claimed that the petition under Section 12 of The Protection of Women
from Domestic Violence Act was filed by the respondent by way of after thought and as
counter-blast to the divorce petition filed by him.



In the present case, no doubt after filing the affidavits, the trial court fixed up the matter
for arguments on several dates. When it was pointed out before the Court about the
evidence, the opportunity to cross-examine the respondent was sought for the first time
on 5th July, 2011 which was allowed on 24th October, 2011. However, the petitioner did
not cross-examine the respondent on 13th December, 2011 and 22nd February, 2012.
Thus, the learned trial court closed the right of the petitioner to cross- examine the
respondent.



In view of the above, the respondent also closed her right to cross examine the petitioner.
The statements in this regard were recorded on 19th April, 2012. The petitioner did not
challenge the order in any Court for closure of his right to cross-examine the respondent.
Counsel for the petitioner stated that the trial court passed the impugned judgment by
violating the principle of natural justice, as his client was not afforded a chance to rebut
the facts and documents tendered by the respondent. Therefore, the present case was not a
case where the opportunity was not granted. Rather it was granted but the same is not
availed by the petitioner.

Held:

The procedure required to be adopted to deal with an application under Section 12 of the
Act is to comply with the direction under Section 28(1) of the Act read with Rule 6(5) of
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the Rules. The Magistrate is required to comply with the provisions of this sub-rule read
with Section 28(1) of the Act and was required to follow the procedure as laid down in
the Code of Criminal Procedure for the application under Section 125 Cr.P.C.


In all the applications filed by the petitioner under Section 12 of the Act, before passing
the final judgment the evidence of the parties is mandatory and an opportunity for the
purpose of cross-examination of the witnesses is to be granted to both the parties, except
in the case where the respondent is ex parte.



The procedure prescribed by Code of Criminal Procedure as referred to in Sub-section (1)
of Section 28 of the Act becomes applicable. In case non-applicant is ex-parte or despite
of opportunity, he lost his right to cross-examine the applicant, under these
circumstances, Sub-section (2) of Section 28 of the Act would be attracted.



If it is an ex parte order, then the procedure prescribed by Sub-section (2) of Section 23
of the Act would be applicable.



It is evident that the Sub-section (2) of Section 28 was inserted for such types of cases,
i.e. where the non-applicant is ex parte or the right to cross-examination of either party is
closed despite of opportunity is granted, the trial court under those circumstances shall
not be prevented from laying down its own procedure for disposal of an application under
Section 12 or Sub-section (2) of Section 23 of the Act.



Under those circumstances, if the trial court is able to find prima-facie material by way of
cogent and unimpeachable evidence, the Court may lay down its own procedure by fixing
the amount under Section 28(2) of the Act which has been rightly applied in the present
case.
Vishal Damodar Patil Vs Vishakha Vishal Patil
2009(2)RCR(Criminal)905

HEAD NOTE: Interim relief as contemplated under section 23 of the Act can be granted
when no such application is filed, and only application under section 12 is there.
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Observations of the Hon‟ble court:


In this case wife had filed an application under Section 12 of the Act. The learned
Magistrate passed an interim maintenance. The submission of the learned Counsel
appearing for the husband was that there was no prayer made by the wife for grant
of any interim relief.



Hon‟ble court referred to the relevant provisions of the Act along with rules. There are
rules framed by the Central Government in exercise of power conferred by Section 37 of
the said Act. The said rules are known as the Protection of Women from Domestic
Violence Rules, 2006 .



In view of Sub-rule (1) of Rule 6, an application under Section 12 of the said Act is
required to be filed in Form-II. The said form is an exhaustive form in which the
aggrieved person is required to set out the specific nature of reliefs claimed with
particular reference to the reliefs provided under Sections 17 to Section 22.



Rule 7 of the said Rules provides that every Affidavit for obtaining an ex parte order
under Sub-section (2) of Section 23 shall be filed in Form-Ill.



The language of Sub-section (2) of Section 22 is very clear. On an affidavit being filed in
the prescribed form, the learned Magistrate can exercise power to grant an ex parte ad
interim orders under Sections 18, 19, 20, 21 or 22 of the said Act provided the learned
Magistrate is satisfied that the application made by the aggrieved person prima facie
discloses that the respondent to the said application is committing or has committed an
act of domestic violence or there is a likelihood that the respondent may commit an act of
domestic violence.



Sub-section (2) of Section 23 read with Rule 7 clearly shows that there is no requirement
of filing a separate application for interim relief under Section 23of the said Act.



Apart from these two provisions, Sub-section (2) of Section 28 of the said Act provides
that the Court is empowered to lay down its own procedure for disposal of an application
under Section 12 or an application under Sub-section (2) of Section 23 of the said Act.
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Therefore, there is no requirement of filing a separate application for grant of interim
relief under Section 23 of the said Act.



However, while considering the question of granting the ex parte ad interim or interim
relief, the learned Magistrate will have to consider the nature of the reliefs sought in
the main application under Section 12(1) of the said Act inasmuch as an interim relief
under Section 23 of the said Act can be granted in aid of the final relief sought in the
main application. On the basis of an affidavit in Form-Ill prescribed by the Rules, in a
given case, learned Magistrate can grant ex parte ad interim relief. However, before
granting an interim relief, an opportunity of being heard has to be afforded to the
respondent. The respondent can always file a reply to the affidavit.
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CHAPTER XI
CIVIL REMEDIES
DEFINITION
Section12. Application to Magistrate.-(1) An aggrieved person or a
Protection Officer or any other person on behalf of the aggrieved person may
present an application to the Magistrate seeking one or more reliefs under
this Act:
Provided that before passing any order on such application, the Magistrate
shall take into consideration any domestic incident report received by him
from the Protection Officer or the service provider.
(2) The relief sought for under sub-section (1) may include a relief for
issuance of an order for payment of compensation or damages without
prejudice to the right of such person to institute a suit for compensation or
damages for the injuries caused by the acts of domestic violence committed
by the respondent:
Provided that where a decree for any amount as compensation or damages
has been passed by any court in favour of the aggrieved person, the amount,
if any, paid or payable in pursuance of the order made by the Magistrate
under this Act shall be set off against the amount payable under such decree
and the decree shall, notwithstanding anything contained in the Code of Civil
Procedure, 1908 (5 of 1908), or any other law for the time being in force, be
executable for the balance amount, if any, left after such set off.
(3) Every application under sub-section (1) shall be in such form and contain
such particulars as may be prescribed or as nearly as possible thereto.
(4) The Magistrate shall fix the first date of hearing, which shall not
ordinarily be beyond three days from the date of receipt of the application by
the court.
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(5) The Magistrate shall Endeavour to dispose of every application made
under sub-section (1) within a period of sixty days from the date of its first
hearing.
Rule 6:
Applications to the Magistrate.—
(1) Every application of the aggrieved person under section 12 shall be in
Form II or as nearly as possible thereto.
(2) An aggrieved person may seek the assistance of the Protection Officer in
preparing her application under sub-rule (1) and forwarding the same to the
concerned Magistrate.
(3) In case the aggrieved person is illiterate, the Protection Officer shall read
over the application and explain to her the contents thereof.
(4) The affidavit to be filed under sub-section (2) of section 23 shall be filed in
Form III.
(5) The applications under section 12 shall be dealt with and the orders
enforced in the same manner laid down under section 125 of the Code of
Criminal Procedure, 1973 (2 of 1974).

NOTE: This section provides that an application to the magistrate can be made by
aggrieved person or the protection officer or any other person on behalf of aggrieved. Rule
6 cumulatively provides that such application shall be in Form II or as nearly as possible.
For this assistance of protection officer can be taken.
The Applications under section 12 shall be enforced in the same manner as section 125 of
Cr.P.C. While disposing an application, magistrate shall take into consideration any
domestic incident report (The entire discussion on DIR has been dealt separately). On an
application under section 12 magistrate can give any relief of residence, protection order,
monetary relief or compensation or grant temporary custody of children but magistrate
must satisfy himself first that whether the complainant falls in the category of aggrieved
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person, and the person against whom the relief is sought is “respondent” along with the
concept of shared house hold and domestic relationship.
The magistrate on receiving an application under section 12 can grant interim and ex
parete orders under section 23. (Separate discussion on section 23 has been made.)
Note: It is very crucial to know about nature of proceedings under Section 12 of the Act.
Some judicial officers are of opinion that these are criminal proceedings. Some hold view
that it is quasi criminal. But, probably the confusion is because of Section 28 which
empowers the Magistrate to adopt his own procedure under the Act and also in view of the
fact that Section 31 is penal in nature. Various judgments have been discussed below which
goes to show that nature of proceedings under Section 12 is civil. In various judgments it
has been observed that „it is a civil conflict in criminal wrapper‟
Ms. Nidhi Kaushik vs Union Of India & Ors.
MANU/DE/1306/2014
HEAD NOTE: The Court dealing with an application under Section 12 of D.V. Act cannot
take cognizance of an offence under IPC. The reason appears to be that the proceedings
under Section 12 of the D.V. Act are civil in nature triable by a Civil Court, Criminal
Court as well as Family Court. However, in the event of breach of a protection order, a
fresh criminal case has to be initiated against the accused (either by an FIR or by a
criminal complaint before the Court) and in that criminal case, at the stage of framing the
charge, the Court is empowered to frame a charge under IPC or any other law if the facts
disclose the commission of such offence.
Note: This is an elaborative judgment in which selection committee declined the job of
„nanand‟ when she disclosed in her form that „Domestic Violence‟ application has been
filed against her by her „Bhabi‟ on account of matrimonial discord between her brother
and bhabi. Hon‟ble Court not only discussed why it is a civil remedy but also opined as to
why it is not a criminal remedy. At last, it gave summary of the principals.
Facts:


The appellant was seeking appointment to the post of Supervisor Trainee (HR) in
Bharat Heavy Electronics Ltd. (BHEL) by setting aside of the order of
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cancellation of the offer of her appointment. At the time of interview dated 18th
June, 2012, the appellant's submitted the bio-data form which contained a specific
Para(12) questioning „Whether the applicant is/was involved in any Criminal case
/ Law suit at any time?


On 3rd September, 2012, BHEL issued the provisional offer of appointment to the
appellant. The appellant was required to submit the attestation form before the issuance
of final offer of appointment.



On 24th September, 2012, the appellant submitted the attestation form in which, in reply
to Para 12 Stated above), she disclosed that an application was pending under Protection
of Women from Domestic Violence Act, 2005 .The appellant attached the copy of the
notice with the attestation form. But her provisional offer of appointment was cancelled
on that ground.



The appellant filed the writ petition bearing to challenge the cancellation of the
provisional offer of appointment on various grounds inter alia that the proceedings under
the DV Act arising out of matrimonial discord between her brother and his wife are civil
in nature, no criminal case was pending against her and therefore, there was no
concealment in the bio-data form.



The respondents contested the writ petition on the ground that the appellant was involved
in a serious offence of domestic violence of attempt to murder her sister-in-law and the
proceedings under DV Act was a criminal case in which the appellant was accused No.4.

Observation of the Hon‟ble Court as to „whether the proceedings under D.V. Act is civil in
nature or criminal in nature‟, were as below;


Even if the complaint under DV Act is treated to be a criminal case, and it is assumed
that the appellant concealed or suppressed such information, the same would not result in
cancellation of her appointment as the involvement in a criminal case would not always
result in denial of public employment.



Every brush with criminal law is not a disqualification in appointment. It is only when a
person stands convicted for a very serious act which shocks the moral conscious of the
society and evidences that a person is of depraved character and suffers from the tag of
moral turpitude, the conviction results in denial of public employment
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However, respondent's offence being non-cognizable, bailable, involving no moral
turpitude and not shocking the moral conscience of the society does not justify denial of
employment.



It is unfortunate that in India we are not marching ahead in the comity of nations and
prefer to be governed by the recruitment processes which are a legacy of the British era;
ignoring that the purpose of governance then was to rule and the purpose of governance
now is to serve.



Now, a man can be booked for the offence of over-speeding and perhaps may be
convicted for parking his motor vehicle in a non-parking area. Would this man be of a
character, compelling in public interest and for public good, not to induct him in public
service? The answer would be in the negative. As against that, a man has committed
murder or has broken into a departmental store and stolen cash. Would this man be of a
character, compelling in public interest and for public good, not to induct him in public
service. The answer would be in the affirmative.



Not to induct persons with a criminal background in public service, is based on the
premise that considerations of public policy, concern for public interest, regard for public
good would justify a prohibition. Thus, the primary consideration is, whether public
interest and public good would be jeopardized if a person with a criminal background is
inducted in public service.



Life is too precious to be staked over petty incidents and the cruel result of conviction for
petty offences being the end of the career, the future and the present, of young and
inexperienced persons cannot blast their life and their dreams.



The court discussed Statement of Objects and Reasons of the DV Act. The Act created
certain civil rights namely, right to protection against domestic violence, right to
maintenance, right to reside in a shared household, right to compensation on account of
domestic violence, right to custody of children and right to medical expenses.



Section 12 of the DV Act empowers the accused person to approach the Court to seek
any of the following reliefs:a) Protection order under Section 18.
b) Residence order under Section 19.
c) Monetary relief under Section 20.
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d) Custody order under Section 21.
e) Compensation under Section 22.
f) Interim injunction under Section 23.


There is Concurrent jurisdiction of Civil Court, Family Court or Criminal Court to deal
with application under Section 12 of the DV Act.



Section 26 empowers the aggrieved person to seek the reliefs under Section 18 to 22 in
any legal proceedings before a Civil Court, Family Court or Criminal Court. Procedure to
be followed under Section 28(2) of the DV Act provides that the Court can formulate its
own procedure for disposal of an application under Section 12 of the DV Act and it is not
bound to follow the Code of Criminal Procedure.



Rule 6(5) specifies that the procedure under Section 125 Cr.P.C. should be followed with
respect to the application under Section 12. Section 125 provides for trial in a summary
manner.



Domestic violence defined in Section 3 of the DV Act per se is not an offence and the
Act does not provide for any punishment for the same. However, breach of a protection
order passed by the Court , amounts to an offence under Section 31 of the DV Act which
is punishable with imprisonment which may extend to one year or fine up to Rs.20,000/or both. The two main ingredients of an offence under Section 31 of the DV Act are that
there should be a protection order under the Act and breach by the respondent.



The Court dealing with an application under Section 12 of D.V. Act cannot take
cognizance of an offence under IPC. The reason appears to be that the proceedings under
Section 12 of the D.V. Act are civil in nature triable by a Civil Court, Criminal Court as
well as Family Court. However, in the event of breach of a protection order, a fresh
criminal case has to be initiated against the accused (either by an FIR or by a criminal
complaint before the Court) and in that criminal case, at the stage of framing the charge,
the Court is empowered to frame a charge under IPC or any other law if the facts disclose
the commissioner of such offence.



The fresh complaint under Section 31 of the DV Act would be a criminal case as the
respondent would be accused of an offence under Section 31 of the DV Act and as per
Section 31(2), it should preferably be tried by the Magistrate who passed the order. This
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is clear from the reading of Section 31(2) and (3) of D.V. Act. DV Act not in derogation
of any other law.


Section 36 of the DV Act provides that the provisions of the Act are in addition to and
not in derogation of any other law. This means that in addition to DV Act, various other
provisions under the general laws as well as specific statutes can be invoked by the
aggrieved person.



Section 5(e) of the DV Act expressly provides that the Magistrate upon receipt the
complaint of domestic violence shall inform the aggrieved person of her right to file a
complaint under Section 498A of the Indian Penal Code wherever relevant.



Since the domestic violence per se is not an offence, the opposite party under the DV Act
has been clearly mentioned as the 'respondent' in Sections 12 to 23 of the DV Act. The
respondent has been specifically defined in Section 2(q) of the DV Act. 5.10.



Rule 6 of the Protection of Women from Domestic Violence Rules, 2006 provides that
the application under Section 12 of the DV Act and the affidavit shall be in Forms I and
II respectively of the Rules. Rule 5(1)(2) provides that upon receipt of complaint of
domestic violence, the protection officers shall prepare a domestic incident report in
Form I and submit the same to the Magistrate.



Clause 8 of Form I provides that upon receipt of information about an offence under IPC
or any other law, the police officer shall inform the aggrieved person to initiate criminal
proceedings by lodging an FIR under Cr.P.C. and if the aggrieved person does not want
to initiate criminal proceedings, then he shall make a daily diary entry with remarks that
the aggrieved person due to intimating nature of relationship wants to pursue civil
remedies only.



Clause 2 of Form II recites the prayers which can be claimed by the aggrieved person
under the DV Act which is reproduced hereunder:-



The affidavit to be filed along with the application under Section 12 of the DV Act is to
be as per Form III which clearly provides that the parties in the application under DV Act
are named as complainant and respondent.



Clause 4(x) of the Form IV recognizes the right of the aggrieved person to file an
application for relief under Sections 12 and 18 to 23 under the DV Act.
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Rule 8(1) (ii) provides the duties and functions of the protection officers to inform the
aggrieved person about her rights as given in Form IV.



From the aforesaid provisions of the DV Act, it is clear beyond doubt that the
proceedings under Section 12 of the DV Act are purely civil in nature. However, the
relevant provisions of DV Act have been time and again interpreted by the Supreme
Court and the High Courts and the consistent view has been taken that the proceedings
under Section 12 of the DV Act are civil in nature.

On the important question raised here in as to „whether the appellant can be denied the
employment on the ground of pendency of an application under DV Act?‟ the observation
of the Hon‟ble Court was;


In Sheoraj Singh Ahlawat v. State of U.P., (2013) 11 SCC 476, the Supreme Court
observed that in matrimonial cases there has been tendency to involve as many members
of the family of the opposite party as possible and that such tendency needs to be curbed.



In Geeta Mehrotra v. State of U.P., (2012) 10 SCC 741, allegations of torture and
harassment were made against the appellants, the sister-in-law and brother-in-law. The
Supreme Court held that merely general allegations of mental and physical torture were
made without mentioning any such specific incident and thereby quashed the proceedings
against the appellants. The Court further observed that in cases of matrimonial disputes,
the Courts are expected to be cautious while considering whether the FIR discloses
commission of an offence or there is over implication by involving the entire family of
the accused (husband) to settle score. The Court also referred to G.V. Rao v. L.H.V.
Prasad, (2000) 3 SCC 693 and B.S. Joshi v. State of Haryana, (2003) 4 SCC 675.



Experience reveals that long and protracted criminal trials lead to rancour, acrimony and
bitterness in the relationship amongst the parties. It is also a matter of common
knowledge that in cases filed by the complainant if the husband or the husband's relations
had to remain in jail even for a few days, it would ruin the chances of an amicable
settlement altogether. The process of suffering is extremely long and painful.

In this case court expressed its concerns over frivolous DV complaints that have filed in courts
recently and observed that;
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“Before parting with this case, we would like to observe that a serious relook of
the entire provision is warranted by the legislature. It is also a matter of
common knowledge that exaggerated versions of the incident are reflected in a
large number of complaints. The tendency of over implication is also reflected
in a very large number of cases. The criminal trials lead to immense sufferings
for all concerned. Even ultimate acquittal in the trial may also not be able to
wipe out the deep scars of suffering of ignominy. Unfortunately a large number
of these complaints have not only flooded the courts but also have led to
enormous social unrest affecting peace, harmony and happiness of the society.
It is high time that the legislature must take into consideration the pragmatic
realities and make suitable changes in the existing law. It is imperative for the
legislature to take into consideration the informed public opinion and the
pragmatic realities in consideration and make necessary changes in the relevant
provisions of law."
Explaining what is the true meaning of the term „criminal case‟ , The Hon‟ble court further
observed;


Section 2(n) of Cr.P.C. and Section 3(38) of the General Clauses Act states;
"Section 2 (n) Cr.P.C.- "Offence" means any act or omission made
punishable by any law for the time being in force and includes any act in
respect of which a complaint may be made under section 20 of the Cattletrespass Act, 1871 (1 of 1871)"
"Section 3(38) General Clauses Act - "Offence" shall mean any act or
omission made punishable by any law for the time being in force."



The Dictionary meaning of the word 'charge' in the legal sense is 'accusation'. 'Criminal
charge', therefore, would mean accusation of a 'crime'.



The Dictionary meaning of the word 'crime', again, is an 'act punishable by law' (Shorter
Oxford Dictionary). To punish means to 'inflict penalty on an offender'. If these
Dictionary meanings prevail, any offence which is created by any statute and is
punishable by any penalty imposed thereby would be included within the concept of a
'criminal charge'.
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It is clear that the appellant was not accused of any offence in the proceedings under
Section 12 of the DV Act and therefore, she was not involved in any criminal case.
Although serious allegations are made in the application under Section 12, the Magistrate
had no jurisdiction to take cognizance of any criminal offence.



With respect to the respondent's contention that the application under Section 12 of the
DV Act contains serious allegations of attempt to murder, it is opined that the
proceedings under Section 12 of the DV Act are purely civil in nature and making any
allegations relating to an offence would not make the appellant accused of any offence.



Section 5(e) of the DV Act specifically casts the duty upon the police officer, service
providers and Magistrate to inform the aggrieved person of her right to file a separate
complaint to the police. The domestic incident report under Form 1 under Rules 5(1)(2)
also clearly record the instructions for the police officer to inform the aggrieved person to
initiate criminal proceedings by lodging an FIR with the police. Clause 8(b) further
recognises that the aggrieved person may not want to initiate criminal proceedings due to
intimate nature of relationship with the accused and therefore, may wish to pursue the
civil remedies only.



The respondent's argument can be tested by taking an example of a civil suit in which the
plaintiff makes a serious allegation that the defendant has cheated him but chooses not to
lodge an FIR or file a criminal complaint before the competent Magistrate. Can it be said
that the defendant is accused of an offence of cheating. The answer is clearly „No'
because in the proceedings before the Civil Court, the defendant is not accused of an
offence and Civil Court has no jurisdiction to take cognizance of an offence.



In the present case also, the proceedings are purely civil in nature and the Court dealing
with application under Section 12 is not competent to take cognizance of any offence
under IPC.



The Section 5(e) imposes a duty on the Magistrate to inform the complainant to file an
FIR for any offence under IPC. Section 31(2) further provides that upon breach of a
protection order, the separate criminal case has to be initiated which should preferably be
tried by the same Court. In the fresh criminal case under Section 31 of the DV Act, the
Magistrate is empowered to frame a charge under IPC if the facts so disclose but so far as
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the proceedings under Section 12 are concerned, the Court has no jurisdiction to take
cognizance of any offence under IPC.


The respondents' contention that the domestic violence is an offence, is contrary to the
well settled law. The respondents' argument is devoid of merit. Under Section 4(2) of
Code of Criminal Procedure, all offences under IPC or under any other law have to be
investigated, inquired into and tried according to the Code of Criminal Procedure. Since
domestic violence per se is not an offence and Sections 12 and 18 to 23 also do not
constitute any offence, the Metropolitan Magistrate dealing with the application under
Section 12 of the DV Act cannot inquire into or try the appellant for any offence.



In the present case, the learned Magistrate formulated its own procedure under Section
26(2) of the DV Act and merely issued summons of the application under Section 12 of
the DV Act. The Magistrate has not taken any cognizance nor could he have taken
cognizance of any offence under the DV Act. That apart, according to First Schedule of
Cr.P.C., Section 307 IPC is triable by a Court of Session and the Magistrate was not even
competent to take cognizance of that offence.

Summary of Principles of law as laid down by the Hon‟ble Court:


Nature of proceedings under DV Act 19.1. DV Act was enacted to provide a remedy
in civil law for the protection of woman from being victims of the domestic violence
as noted in the Statement of Object and Reasons.



The object of the DV Act appears to be that Section 498A IPC dealing with the
cruelty to the women is not an appropriate remedy because with the arrest of the
husband and his family members, leads to such acrimony that it becomes difficult for
the parties to live together again. Secondly, there was no provision to protect the
women from further cruelty and to protect her being outstayed from matrimonial
home. DV Act empowers the Magistrate to pass a protection order and appoint a
protection officer to protect the women from further violence. The Magistrate is also
empowered to pass an injunction order to restrain the women from being thrown out
from her matrimonial home. The Magistrate is also empowered to pass appropriate
orders for maintenance and compensation to the women.
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In proceedings under Section 12 of the DV Act, the Magistrate is empowered to
award the reliefs under Sections 8 to 23 of the Act. Since the proceedings under
Section 12 of the DV Act are civil in nature, it does not aggravate the situation which
happens with the arrest of the husband and his family members under Section 498A
IPC. The breach of the protection order under Section 18 amounts to an offence under
Section 31 of the DV Act. However, if there is no breach of the protection order
under Section 18, the proceedings remain civil in nature.



The proceedings under Sections 12 and 18 to 23 of DV Act are purely civil in nature.
The reliefs under Sections 18 to 22 of the DV Act can be sought in the Civil Court,
Family Court or Criminal Court as they are civil in nature and have nothing to do
with the conviction for any offence as provided in Section 26(1) of DV Act.



The Court dealing with proceedings under Sections 12, 18 to 23 can formulate its
own procedure under Section 28(2) of the DV Act. Thus, any departure from the
provisions of Code of Criminal Procedure does not vitiate the proceedings initiated
under Section 12.



There is no reference to the expression „offence‟, „crime‟ or the like in DV Act except
Sections 5, 31, 32 and 34 of the DV Act. Section 28 uses the word „offence‟ only in
respect of Section 31 and the word „the proceedings‟ in respect of Sections 12 and 18
to 23 of the DV Act.



The opposite party in the proceedings under Section 12 of the DV Act is specifically
named as respondent and not an accused. The respondent has been defined in Section
2(q) of the DV Act.



Domestic violence defined in Section 3 of the DV Act is per se not an offence under
the Act and no punishment has been provided for the same.



The Act by itself does not make any act, omission or conduct constituting violence,
punishable with any imprisonment, fine or other penalty. There can be no prosecution
of a person under the provisions of this Act, for committing acts of domestic violence,
as defined in Section 3 of the Act. No one can be punished under the Act merely
because he subjects a woman to violence or harasses, harms or injures her or subjects
her to any abuse whether physical, sexual, verbal, emotional or economic. No one can
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be punished under the provisions of the Act on account of his depriving a woman of
her right to reside in the shared household.


Section 31 of the Act provides for punishment only if a person commits breach of
protection order passed under Section 18 or an order of interim protection passed
under Section 23 of the Act.



Thus, commission of acts of domestic violence by themselves do not constitute any
offence punishable under the Act and it is only the breach of the order passed by the
Magistrate either under Section 18 or under Section 23 of the Act which has been
made punishable under Section 31 of the Act. No criminal liability is thus incurred by
a person under this Act merely on account of his indulging into acts of domestic
violence or depriving a woman from use of the shared household. It is only the reach
of the orders passed under Sections 18 and 23 of the Act, which has been made
punishable.



The Court dealing with an application under Section 12 of D.V. Act cannot take
cognizance of any offence under IPC because the proceedings under Section 12 of the
D.V. Act are civil in nature triable by a Civil Court, Criminal Court or Family Court.
However, in the event of breach of a protection order, a fresh criminal case has to be
instituted against the accused (either by an FIR or by a criminal complaint before the
Court) and in that criminal case, at the stage of framing the charge, the Court is
empowered to frame a charge under IPC or any other law if the facts disclose the
commission of such offence. This fresh case under Section 31 would be a criminal
case as the respondent would be accused of an offence under Section 31 of the DV
Act and it would be tried by the Magistrate. This is clear from the reading of Section
31(2) and (3) of D.V. Act.



Section 36 of the DV Act provides that the provisions of the Act are in addition to
and not in derogation of any other law. This means that in addition to DV Act,
various other provisions under the general laws as well as specific statutes can be
invoked by the aggrieved person. Section 5(e) of the DV Act expressly provides that
the Magistrate upon receipt the complaint of domestic violence shall inform the
aggrieved person of her right to file a complaint under Section 498A of the Indian
Penal Code wherever relevant.
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The relevant provisions of DV Act have been time and again interpreted by the
Supreme Court and the High Courts and the consistent view has been taken that the
proceedings under Section 12 of the DV Act are civil in nature. Reference may be
made to Indra Sarma , Varsha Kapoor , Shambhu Prasad Singh , Sabana , Bipin
Prataprai Bhatt , Narendrakumar , Naorem Shamungou Singh and Vijaya Baskar .
(NOTE: All these case cases have been discussed elaboratively in the work by the
writer)



The term „criminal case‟ used in the bio-data form means the proceedings in respect
of an offence alleged to have been committed by the candidate pending before a
criminal court‖ as used in Section 6(2)(f) of the Indian Passports Act, 1967.



The term „offence‟ as defined in Section 2(n) Cr.P.C., Section 40 IPC and Section
3(38) of the General Clauses Act means an act or omission punishable by any law.

Narendra kumar v. State of Gujarat,
Application No. 19853 of 2013 and Criminal Misc. Application No. 18703 of 2013, Gujarat
High Court: DOD 17th January, 2014
HEAD NOTE: Merely because judicial authorities contemplated under Code of Criminal
Procedure are found competent to deal with the proceedings arising out of DV Act, it
cannot be argued that such proceedings deal with crime.
Facts:
The petitioners invoked Section 482 Cr.P.C. to seek quashment of proceedings under Sections
18, 19, 20 and 21 of the DV Act. The Gujarat High Court examined the scope of DV Act as well
as Code of Criminal Procedure and held that the proceedings under Sections 18 to 22 of DV Act
are civil in nature. The Court further held that merely because judicial authorities contemplated
under Code of Criminal Procedure are found competent to deal with the proceedings arising out
of DV Act, it cannot be argued that such proceedings deal with crime.
Observation of the Hon‟ble Court:


The argument that expression “violence” necessarily connotes criminality
overlooks Section 3(iv) which defines economic abuse. The clause refers to
168

deprivation of all or any economic or financial resources to which the aggrieved
person is entitled or requires out of necessity including household necessities,
stridhan, property jointly or separately owned by the aggrieved person, payment
of rental related to the shared household and maintenance, disposal of household
effects, any alienation of assets, shares, securities etc. in which aggrieved person
has an interest or is entitled to use by virtue of domestic relationship or which
may be reasonably required by the aggrieved person.


Expression “domestic violence” also includes prohibition or restriction to
continued access to resources or facilities which the aggrieved person is entitled
to use or enjoy by virtue of the domestic relationship including access to the
shared household.



Thus “economic abuse” being part of expression “domestic violence” as defined
in Section 3 of D.V. Act constitute abuse of various civil rights of an aggrieved
person.



In addition, various kinds of mental and physical harms, injuries, harassments and
abuses to a woman in domestic relationship constituting various offences under
IPC would constitute “domestic violence‟.



Thus domestic violence includes objectionable acts punishable under IPC and
other objectionable commissions or omissions in relation to civil or human rights
of aggrieved person.



Pertinently, except as under Section 31, the Magistrate is not empowered to take
cognizance of any objectionable criminal acts within the meaning of IPC, while
exercising the jurisdiction under D.V. Act. Having regard to the nature of reliefs
which can be prayed for by aggrieved person in an application under D.V. Act, it
is clear that the D.V.



Act predominantly focuses on fallouts of domestic violence resulting into
deprivation of or necessitating securing of various civil rights of aggrieved person
like residence in a shared household, protection of aggrieved person, right to
residence, monetary reliefs, orders for custody of child/children, orders for
compensation etc.

With regard to inherent power under section 482 was concerned, it was observed;
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The proceedings under Sections 12, 18 to 23 and 31 of D.V. Act would
not ipso facto attract Section 482 of Cr.P.C.



Having regard to the scheme of D.V. Act, Section 28 while adopting the
provision of Cr.P.C. intends to apply procedure necessary for passing
orders for securing the civil rights contemplated under Sections 12, 18 to
23 of D.V. Act. To illustrate, a Magistrate may issue the summon or
warrant for securing the presence of “respondent” as defined in Section
2(q) of the D.V. Act. Pertinently, Section 28, while referring to various
provisions of D.V. Act prefixes the expression “offence” to Section 31
only thus making the intent of the act very specific and eloquent. In other
words, the expression “offence” is prefixed to Section 31 as referred to in
Section 28, while the said expression is omitted in Section 28 in reference
to other provisions of D.V. Act, because Section 31 declares the breach of
protection order an offence and other provisions do not. Further, under the
very provision, Magistrate is empowered to prescribe its own procedure as
well in which event the Magistrate may not have to rely upon Cr.P.C.



Thus, mere use of the provisions of Cr.P.C. for limited purposes of
Sections 12, 18 to 23and 31 of D.V. Act would not ipso facto attract
Section 482 of Cr.P.C.



Further, “domestic violence” as defined in Section 3 of the Act has
attributes of crime inasmuch as such acts may constitute an offence under
one or other provisions of IPC. The Magistrate is one of the authority
contemplated under Cr.P.C. to deal with offences.



It appears that, keeping the above aspect in view, it was deemed
appropriate to authorise a judicial mind well- versed with the procedure
dealing with crime, also to deal with the proceedings arising under D.V.
Act since criminal acts as defined under Section 3 of D.V. Act give rise to
cause of action under that Act.



Furthermore, in case of breach of protection orders, the Magistrate is
empowered to proceed under Section 31 of D.V. Act and also to frame
charge for the offence under Section 498A of IPC. Therefore also it
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appears that the Magistrate has been selected as competent judicial
authority to deal with the proceedings arising under D.V. Act and the
Court of Sessions is contemplated as competent appellate authority.


Thus merely because judicial authorities contemplated under Cr.P.C are
found competent to deal with the proceedings arising under D.V. Act, it
cannot be argued that such proceedings deal with crime.

Varsha Kapoor v. Union of India,
(170) 2010 DLT 166:
HEAD NOTE: Invoking criminal machinery under Section 498A IPC has serious
ramifications, need was felt to have civil law on domestic violence in as much as there was
no law enabling the Court to give protection order to give monetary relief in case women go
to Court complaining violence. In order to provide such remedies, DV Act has been
enacted.
Observation of the Hon‟ble Court:


Since invoking criminal machinery under Section 498A IPC has serious
ramifications, need was felt to have civil law on domestic violence inasmuch as
there was no law enabling the Court to give protection order to give monetary
relief in case women go to Court complaining violence. In order to provide such
remedies, DV Act has been enacted.



It is in this backdrop, married women (i.e. wives) are given rights to agitate their
grievances against wide spectrum of respondents under proviso to Section 2(q) of
the DV Act, with attempt to put an end to domestic violence and at the same time
saving matrimonial home, which was not possible under the remedies provided in
criminal law and there was no such provision under the existing Family Laws.



When this was the lacuna in law sought to be plugged by passing the DV Act and
the purpose was to remove the said mischief, leaving family relatives of a
husband or a male partner out of purview of the „respondent‟ would negate the
purpose for which the DV Act is passed.
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Sabana v. Mohd. Talib Ali,
2014 (1) RLW 26 (Raj.):
HEAD NOTE: The provisions of DV Act are remedial in nature and fall in realm of civil
law and can never be construed to be criminal proceedings.
Observation of the Hon‟ble Court


While disposing of an application preferred under Section 12 of the Act, the
Magistrate may direct the respondent to pay monetary relief to the aggrieved
person in respect of loss of earnings, medical expenses, loss caused due to
destruction, damage or removal of any property from her control.



Undoubtedly, the various reliefs that may be extended by the Magistrate to a
woman victim of domestic violence within the ambit of the Act are remedial in
nature and squarely fall within the arena of civil law and by no stretch of
imagination the proceedings under the Act could be construed to be criminal
proceedings in as much as on occurrence of the domestic violence, the reliefs to
be extended in terms of Sections 18 to 23 of the Act in no manner penalise the
respondent for any act of violence committed by him or her. Rather it provides for
remedial measures to protect the victim of domestic violence and to prevent the
occurrence of domestic violence.



In other words, the reliefs for which an aggrieved person is entitled against the
respondent in terms of the said provisions are provided for as remedial measures
and the said provisions, in no manner, could be construed to as providing for
penalties for commission of the offences.



As a matter of fact, the penal provisions incorporated in the Act are Sections 31
and 33 which provide for penalty for breach of protection order by the respondent
and for not discharging duty by the Protection Officer respectively.



Obviously, the punishment provided as aforesaid under Sections 31 and 33 are the
penalties for an offence committed under the Act and it have no nexus with the
act of domestic violence as such which was the subject matter of proceedings
before the Magistrate wherein the protection orders were passed.
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It is pertinent to note that the Act has been enacted by the legislature with the sole
object to provide a remedy in the civil law for protection of women from being
victims of domestic violence and to prevent the occurrence of the domestic
violence in the society.

Bipin Prataprai Bhatt v. Union of India,
(2010) 3 GLH 276,
HEAD NOTE: The proceedings under Sections 18 to 22 of the DV Act are civil in nature
and have nothing to do with the conviction for any offence. Article 20(1) is attracted only in
matter of conviction of offence and it does not relate to a civil relief which may be granted
without any conviction. The Court further held that the relief under Sections 18 to 22 of the
DV Act can be sought even from a Civil Court as provided in Section 26 as the reliefs are
civil in nature.
Observations of the Hon‟ble Court


From the Statement of Objects and Reasons of the Domestic Violence Act, it will
be evident that domestic violence is a human right issue and is a serious deterrent
to development.



After the Vienna Accord, 1994, followed by Beijing Declaration and the Platform
for Action (1995), and after the United Nations Committee on Convention on
Elimination of All Forms of Discrimination Against Women, the Central
Government, having noticed that domestic violence is widely prevalent but has
remained largely invisible in the public domain where a woman is subjected to
cruelty by her husband or his relatives, except offence u/Sec. 498A of the I.P.C.
no civil law exists, proposed to enact a law keeping in view the rights guaranteed
under Articles 14, 15 and 21 of the Constitution of India to provide for remedy
under the civil law, which is intended to protect the women from being victims of
domestic violence and to prevent occurrence of domestic violence in the society.



It covers those women who are or have been in relationship with the abuser where
both parties have lived together and shared a household and are related by
173

consanguinity, marriage or through a relationship in the nature of marriage or
adoption.


It provides for right of a women to reside in her matrimonial house or shared
household, irrespective of right or title in such home or household; it empowers
the Magistrate to pass protection orders in favour of the aggrieved persons to
prevent the respondent from aiding or committing an act of domestic violence or
any other specified act, entering a work place or any other place frequented by the
aggrieved person, attempting to communicate with her, isolating any assets used
by both the parties and from causing violence to the aggrieved person.



From Sec.26(1) of Domestic Violence Act, it will be evident that the aggrieved
person can ask for relief in other suits and legal proceedings as available u/Secs.
18, 19, 20, 21 and 22 of the said Act.



Sec. 18 empowers the Magistrate to pass a protection order prohibiting
respondents from committing any act of domestic violence, aiding or abetting in
the commission of acts of domestic violence, entering a place of employment of
the aggrieved person, etc.



Under Sec.19, the Magistrate, on being satisfied that domestic violence has taken
place, may pass a residence order restraining the respondents from dispossessing
or in any other manner disturbing the possession of the aggrieved person from the
shared household, irrespective of legal or equitable interest of women in the
shared household, etc.



Sec. 20 deals with monetary reliefs which empower the Magistrate to direct the
respondents to pay to the aggrieved women to meet the expenses incurred and
losses suffered by aggrieved person and any child of the aggrieved person as a
result of the domestic violence.



Under Sec.21, the custody order of the child or children of the aggrieved person
or the person making an application on her behalf can be passed by a Magistrate.
Under Sec.22, the Court is also empowered to pay compensation.



Sec.23 empowers the Magistrate to grant interim and ex-parte orders; including
the power vested u/Secs. 18, 19, 20, 21 and 22 of the Domestic Violence Act.
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All the aforesaid reliefs can be granted under other suits and legal proceedings in
view of Sec.26 of the Domestic Violence Act.



From the aforesaid provisions of Domestic Violence Act, it will be evident that
the reliefs granted are civil in nature and have nothing to do with the conviction
for any offence.



Under Art.20(1), no person shall be convicted of any offence except for violation
of a law in force at the time of the commission of the Act charged as an offence,
nor be subjected to a penalty greater than that which might have been inflicted
under the law in force at the time of the commission of the offence.



From the aforesaid provisions, it will be evident that Art.20(1) is attracted only in
the matter of conviction for any offence and it do not relate to civil relief as may
be granted without any conviction.



As it will be evident that Secs. 18 to 22 of the Domestic Violence Act relate to
relief, which can be sought for even from civil court and they are civil in nature,
the petitioner cannot derive the advantage of Art.20(1) of the Constitution to
challenge the validity of Sec.26 of the Domestic Violence Act."

Savita Bhanot v. Lt. Col. V.D. Bhanot
168 (2010) DLT 68,
HEAD NOTE: The Act by itself does not make any act, omission or conduct constituting
violence, punishable with any imprisonment, fine or other penalty thus it is not a penal
provision.
The Hon‟ble Court examined the nature of proceedings under DV Act and held as under:

The Act by itself does not make any act, omission or conduct constituting
violence, punishable with any imprisonment, fine or other penalty. There can be
no prosecution of a person under the provisions of this Act, for committing acts of
domestic violence, as defined in Section 3 of the Act.



No one can be punished under the Act merely because he subjects a woman to
violence or harasses, harms or injures her or subjects her to any abuse whether
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physical, sexual, verbal, emotional or economic. No one can be punished under
the provisions of the Act on account of his depriving a woman of her right to
reside in the shared household.


Section 31 of the Act provides for punishment only if a person commits breach of
protection order passed under Section 18 or an order of interim protection passed
under Section 23 of the Act. Thus, commission of acts of domestic violence by
themselves do not constitute any offence punishable under the Act and it is only
the breach of the order passed by the Magistrate either under Section 18 or under
Section 23 of the Act which has been made punishable under Section 31 of the
Act.



No criminal liability is thus incurred by a person under this Act merely on account
of his indulging into acts of domestic violence or depriving a woman from use of
the shared household. It is only the breach of the orders passed under Sections 18
and 23 of the Act, which has been made punishable.



The Statement of Objects and Reasons for enacting Prevention of Women from
Domestic Violence Act, 2005 would show that since subjecting of a woman to
cruelty by her husband or his relative was only a criminal offence and civil law
did not address the phenomenon of domestic violence in its entirety, the
Parliament proposed to enact a law keeping in view the rights guaranteed under
Articles 14,15 and 21 of the Constitution of India so as to provide for a remedy
under the civil law, in order to protect the women from being victims of domestic
violence and to prevent the occurrence of domestic violence.



Thus, the Act provides civil remedies to the victims so as to give them relief
against domestic violence and the punishment can be given only if there is breach
of order passed under the Act.
Naorem Shamungou Singh v. Moirangthem Guni Devi
AIR 2014 Mani 25

HEAD NOTE: The DV Act provides the remedies available under Civil law. And that
though Section 28(1) of the Act provides that all proceedings shall be governed by
provisions of Cr.P.C. but Section 28(2) empowers the Court to lay down its own procedure
for disposal of the application under Sections 12 and 23(2). The flexibility has been given to
176

the Court as the proceedings under Sections 12 and 18 to 23 provide civil remedies whereas
Section 31 provides a criminal offence.
Relevant observations of the Hon‟ble Court:


The Protection of Women from Domestic Violence Act, 2005 was enacted by the
Parliament keeping in view that phenomenon of domestic violence which is
widely prevalent has remained largely invisible in the public domain and even
though there is a specific offence under section 498-A of the Indian Penal Code
dealing with cruelty by husband and relatives, there is no civil law to address this
issue.



The Parliament keeping in mind the said aspect and to provide the remedy under
the Civil law which is intended to protect the women from being victims of
domestic violence and to prevent occurrence of domestic violence, enacted the
said law as evident from the Statement of Objects and Reasons.



The Statement of Objects and Reasons indicates that various issues arising out of
and relating to domestic violence are sought to be dealt with by enacting the said
law and by providing remedies which are normally available under the civil law.



Therefore, even if Section 28(1) of the Act provides that the proceedings under
sections 12, 18, 19, 20, 21, 22and 23 and offences under section 31 shall be
governed by the provisions of Code of Criminal Procedure, 1973, in view of
different remedies which one can obtained under Section 12 of the Act, some of
which are of civil in nature, the Act itself has provided under sub-section (2) of
Section 28 that nothing in sub-section (1) shall prevent the Court from laying
down its own procedure for disposal of an application under section 12.



Therefore, the Legislature has introduced an element of flexibility in the
procedure to be adopted while dealing with application under section 12 of the
Act. This is, perhaps, because of the intention of the Legislature in seeking to
provide civil remedies also under the said Act. Code of Criminal Procedure had
been enacted primarily to provide a fair procedure to deal with the offences
punishable under various penal Acts and is geared to find out the guilt or
innocence of the person, who has been charged of any offence. Protection of
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Women from Domestic Violence Act, 2005 has been enacted primarily to give
relief to the victims of domestic violence many of which are of civil nature and as
such, while devising and granting appropriate relief under the Act, the provisions
of Codeof Criminal Procedure which is fashioned for criminal trial may not be
appropriate in all cases.


Many of the reliefs contemplated under the Act are of civil nature which cannot
normally granted by the Criminal Court, but only by a Civil Court. That is the
reason why the Legislature incorporated sub-section (2) in Section 28 permitting
the Court to lay down its own procedure for disposal of an application under
section 12 of the Act.



Thus, it is clear that even though section 28(1) specifically provides that all
proceedings under section 12 shall be governed by the provisions of Cr.P.C.,
1973, it is directory in nature and any departure from the provisions of Code of
Criminal Procedure will not vitiate a proceeding initiated under section 12.
Therefore, this Court will hold that the Courts while dealing with proceedings
under section 12 of the Protection of Women from Domestic Violence Act, 2005
shall abide by the provisions of Cr.P.C., 1973 as far as possible.



However, any departure from the provisions of Cr.P.C. will not have the effect of
vitiating the proceeding in view of the fact that the statute itself specifically
provides for the Court to lay down its own procedure for disposal of an
application under section
Vijaya Baskar v. Suganya Devi,
MANU/TN/3477/2010

HEAD NOTE: The term civil law used in the Object and Reasons of the Act is not an
empty formality and would exemplify and demonstrate that the proceedings in the first
instance should be civil in nature.
Observations of the Hon‟ble Court:


The legislature was conscious of the fact that the enforcement of a criminal law on the
husband and relatives would have deleterious effect in the matrimonial relationship. The
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object of the Act is that the victim lady should be enabled by law to live in matrimonial
family atmosphere of her husband's house.


It is not the intention of the said enactment to enable the lady to get snapped once and for
all her relationship with her husband or the husband's family and for that, civil law and
civil remedies are most efficacious and appropriate.



The High Court referred to Rule 6(5) of the DV Rules which provides that the application
under Section 12 shall be dealt with and enforced in the same manner laid down in Sectio
125Cr.P.C.



The Court further observed that the violation of protection order would constitute an
offence under Section 31 and Section 32 provides that such violation would amount to a
cognizable and non-bailable offence.



The term “„civil law” twice used therein is not an empty formality and that would
exemplify and demonstrate, display and convey that the proceedings at the first
instance should be civil in nature.



The legislators were conscious of the fact that all of a sudden if criminal law is
enforced on the husband and his relatives, certainly that might boomerang and
have deliterious effect in the matrimonial relationship between the husband and
wife.



The object of the Act is that the victim lady should be enabled by law to live in
the matrimonial family atmosphere in her husband/in- laws' house. It is not the
intention of the said enactment to enable the lady to get snapped once and for all
her relationship with her husband or the husband's family and for that, civil law
and civil remedies are most efficacious and appropriate and keeping that in mind
alone in the Act, the initiation of action is given the trappings of civil proceedings
which the authorities including the Magistrate responsible to enforce the said Act
should not lose sight of.



The status of the respondents should not be treated as that of accused and that
would spoil the very tenor and tone with which the Act has been drafted. Keeping
that in mind alone, Section 13 of the Act would contemplate only service of
notice on the respondents and Rule 6(5) of the Protection of Women from
Domestic Violence Rules, would contemplate that the applications under Section
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12 shall be dealt with inconformity with Section 125 of the Code of Criminal
Procedure, 1973.


It is obvious that the proceedings under Section 125 Cr.P.C are not in stricto sensu
criminal proceedings.



After the passing of the protection order, if there is any violation, then only, such
violation would constitute an offence under Section 31 of the said Act and Section
32 of the Act would indicate that such violation would amount to a cognizable
and non-bailable offence.

Giduthuri Kesari Kumar and Ors. Vs. State of Telangana and Ors.
MANU/AP/0059/2015
HEAD NOTE: a) Sections 18 to 22 of Protection of Women D.V. Act are in the nature of
civil reliefs and none of the orders treat the concerned respondent as an offender.
b) It is only the violation of the order passed under Sections 18 and 19 is treated as an
offence under Sections 31 and 32 of DV Act and therefore, mere impleadment of a person
as a party respondent in a Domestic Violence Case, does not give rise to a criminal offence
to quash the proceedings at the initial stage.
While discussing the judgment of its own Court in the case of Velisetti Chandra Rekha and
another vs. The State of A.P. and another 2010 (2) ALD (Crl.) 689 (AP) The Hon‟ble Court
observed that;


Sections 18 to 22 of Protection of Women D.V. Act are in the nature of civil reliefs and
none of the orders treat the concerned respondent as an offender



It is only the violation of the order passed under Sections 18 and 19 is treated as an
offence under Sections 31 and 32 of DV Act and therefore, mere impleadment of a
person as a party respondent in a Domestic Violence Case, does not give rise to a
criminal offence to quash the proceedings at the initial stage.



A study of statement of objects and reasons would show that though the domestic
violence against women was addressed to some extent by the penal law under Section
498A, the same was not addressed by the civil law it was felt.
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Hence, Protection of Women from Domestic Violence Act was brought into force w.e.f.
26.10.2006. The reliefs sought to be provided under this enactment, therefore are
predominantly civil in nature in tune with the object of the Act.



In the line, Section 18 provides Protection order against domestic violence; Section 19
intended to grant Residence order; Section 20 confers Monetary reliefs; Section 21 grants
Custody order relating to the custody of the children and Section 22 confer compensation
and damages to the victim of domestic violence. So these remedies are purely civil in
nature and it is important to note none of the several forms of the domestic violence
committed by the respondents under these sections is referred as an offence and
respondents as offenders.



It is only when an order is passed under any of the aforesaid sections and the breach of
protection order is caused by them, such breach will be termed as an offence under
Section 31 of the D.V. Act and the same is categorized as cognizable and non-bailable
under Section 32 of the D.V. Act.

Note: In the case of Velisetti Chandra Rekha and another v. The State of A.P. and another
2010 (2) ALD (Crl.) 689 (AP) where a learned single Judge of this High Court observed
that ;
"Para 2: The petitioners cannot be punished for any offence under the Act. Only
on violating the Protection Orders passed under Section 18 of the Act and
Residence Orders under Section 19 of the Act, the Magistrate can proceed under
Section 31 of the Act and can summon the violators to show cause why penalty
for breach of the protection should not be imposed on them. Further as per
Section 32 of the Act, the offence under Sub-section (1) of Section 31 of the Act
shall be a cognizable and non-bailable one. Before passing any orders, summons
have to be served on the respondents and they can either appear before the court
or can be represented by an Advocate for passing appropriate orders under
Section 18 or 19 of the Act. In view of the same, issuing of summons and nonbailable warrants for their presence, is not at all warranted, at the stage of passing
of the protection orders or residence orders by the concerned Magistrate. On
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issuing such Non-bailable warrants on the presumption that they have committed
the offence under the Act, the petitioners approached this Court for quashment of
the proceedings.
Para 3: Since the resident orders can be passed against all the respondents,
preventing them from interfering with the possession of the aggrieved person in
the Domestic Violence Case, mere impleadment of the petitioners in the Domestic
Violence Case, does not give raise to a criminal offence to quash the proceedings
at the initial stage."

Gundu Chandrasekhar vs. The State of Andhra Pradesh
MANU/AP/0729/2012 : 2012 (2) ALD 910:
HEAD NOTE: In this case it was observed that none of the reliefs claimed in Domestic
Violence Complaint by respondent can be called crimes.
Observations of the Hon‟ble High Court:


None of the reliefs claimed in D.V.C. by the respondent can be called crimes.
Though, the Act empowers a Magistrate to entertain the complaint of an
aggrieved person under Section 12 of the Act and makes it incumbent on the
Magistrate to make enquiry of the same under the Code of Criminal Procedure,
1973, reliefs under Sections 18 to 22 of the Act are in the nature of civil reliefs
only.



It is only violation of order of the Magistrate which becomes an offence under
Section 31 of the Act and which attracts penalty for breach of protection order by
any of the respondents.



Similarly Section 33 of the Act provides for penalty for discharging duty by
Protection Officer. Except under Sections 31 and 33 of the Act which occur in
Chapter V, all the reliefs claimed under Chapter IV of the Act are not offences
and enquiry of rights of the aggrieved person under Sections 18 to 22 of the Act
cannot be termed as trial of a criminal case.
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Mohit Yadam and another vs. State of Andhra Pradesh
2010 (1) ALT (Cri) 105
HEAD NOTE: If a statute does not provide an offender liable to any penalty (conviction or
sentence) in favour of the state, it can be said that legislation will be classified as remedial
statute.
Hon‟ble High Court observed:


Remedial statutes are known as welfare, beneficent or social justice oriented
legislations. A remedial statute receives a liberal construction.



In case of remedial statutes, doubt is resolved in favour of the class of persons for
whose benefit the statute is enacted.



Whenever legislation prescribes a duty or penalty for breach of it, it must be
understood that the duty is prescribed in the interest of the community or some
part of it and the penalties prescribed as a sanction for its purpose. None of the
provisions of the Domestic Violence Act, 2005 has direct penal consequences.



Under Section 31 of the Domestic Violence Act, 2005, breach of protection order,
or of an interim protection order, by the Respondent shall be an offence under the
Act. Therefore, all other orders passed under Sections 17, 18, 19, 20 and 22 of the
Domestic Violence Act, 2005 have no penal consequences, even if the
Respondent committed breach of the order, except as provided under Section 31
of the Act.
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CHAPTER XII
SECTION 482 Cr.P.C.

Amit Agarwal And Ors vs Sanjay Aggarwal And Ors
2016(3)RCR(Criminal)356
HEAD NOTE: Petition under Section 482 Cr.P.C. was held to be maintainable making the
reference to various cases.
Hon‟ble court referred to various decisions along with relevant paras of judgment:


The Apex Court, in the case of Kailash Chandra Agarwal & Anr. Vs State of U.P. & Ors.,
reported in 2014 AIR (SCW) 6152 noticed that the complaint did not attribute specific
role to the relatives of the husband and it was quashed, by referring to the judgment in the
case of Kans Raj Vs. State of Punjab & Ors. ((2000) 5 SCC 207), which reads thus:
"A tendency has, however, developed for roping in all relations of the inlaws of the deceased wives in the matters of dowry deaths 14 which, if not
discouraged, is likely to affect the case of the prosecution even against the
real culprits. In their over enthusiasm and anxiety to seek conviction for
maximum people, the parents of the deceased have 6 of 13 been found to
be making efforts for involving other relations which ultimately weaken
the case of the prosecution even against the real accused as appears to
have happened in the instant case."



The Apex Court in Ashish Dixit and others Vs. State of U.P. and another
MANU/SC/0156/2013 had quashed the proceedings under the Act in a petition
filed under Section 482 Cr.P.C



This High Court in Jasvir Kaur and another Vs. Manpreet Kaur in CRM No.M-29792 of
2011 allowed the petition filed under Section 482 Cr.P.C. seeking quashing of the
complaint filed under the Domestic Violence Act.



The Karnatka High Court in Smt. Nagarathnamma Vs. M.S. Vanithashree in Cr, P.
No.5246/2010 had allowed the petition filed under Section 482 Cr.P.C.
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Thus a complaint can be quashed in the petition filed under Section 482Cr.P.C. if it is
found that the complaint was an abuse of the process of the Court or has filed only with a
view to harass the other side.

Giduthuri Kesari Kumar and Ors. Vs. State of Telangana and Ors.
MANU/AP/0059/2015
HEAD NOTE: a) In view of the remedies which are in civil nature and enquiry is not a trial
of criminal case, the quashing of petitions under Sec. 482 Cr.P.C. on the plea that the
petitioners are unnecessarily arrayed as parties is not maintainable.
b) It is only in exceptional cases like without there existing any domestic relationship as laid
under Section 2(f) of the D.V. Act between the parties, the petitioner can file D.V. case
against them or a competent Court has already acquitted them of the allegations which are
identical to the ones leveled in the Domestic Violence Case, the respondents can seek for
quashment of the proceedings, since continuation of the proceedings in such instances
certainly amounts to abuse of process of Court.
In respect to the second contention the observations of the Hon‟ble Court was:


This aspect is having regard to the fact that the reliefs provided under Section 18 to 22
are civil reliefs and enquiry under Sec. 12 of D.V. Act is not a trial of a criminal case,
whether the respondents can seek for quashment of the proceedings that they were
unnecessarily roped in and thereby continuation of the proceedings amounts to abuse of
process of Court etc., pleas.



The court laid down, having regard to the facts that the scheme of the Act which provide
civil reliefs and the Magistrate can lay his own procedure by not taking coercive steps in
general course and the enquiry being not the trial of a criminal offence, the respondents
cannot rush with 482 Cr.P.C. petitions seeking quashment of the proceedings on the
ground that they were unnecessarily roped in.



They can establish their non-involvement in the matter and non-answerability to the
reliefs claimed by participating in the enquiry. It is only in exceptional cases like without
there existing any domestic relationship as laid under Section 2(f) of the D.V. Act
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between the parties, the petitioner filed D.V. case against them or a competent Court has
already acquitted them of the allegations which are identical to the ones leveled in the
Domestic Violence Case, the respondents can seek for quashment of the proceedings
since continuation of the proceedings in such instances certainly amounts to abuse of
process of Court. Except in exceptional circumstances, the quash petitions are not
maintainable on a simple ground that the respondents are unnecessarily roped in the case
without their fault.


To sum up the findings:
a. Since the remedies under D.V. Act are civil remedies, the Magistrate in view of
his powers under Section 28(2) of D.V. Act shall issue notice to the parties for
their first appearance and shall not insist for the attendance of the parties for every
hearing and in case of non-appearance of the parties despite receiving notices, can
conduct enquiry and pass ex parte order with the material available. It is only in
the exceptional cases where the Magistrate feels that the circumstance requires
that he can insist the presence of the parties even by adopting coercive measures.
b. In view of the remedies which are in civil nature and enquiry is not a trial of
criminal case, the quash petitions under Sec. 482 Cr.P.C. on the plea that the
petitioners are unnecessarily arrayed as parties are not maintainable. It is only in
exceptional cases like without there existing any domestic relationship as laid
under Section 2(f) of the D.V. Act between the parties, the petitioner filed D.V.
case against them or a competent Court has already acquitted them of the
allegations which are identical to the ones leveled in the Domestic Violence Case,
the respondents can seek for quashment of the proceedings since continuation of
the proceedings in such instances certainly amounts to abuse of process of Court.
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CHAPTER XIII
RESIDENCE ORDERS AND ALTERNATE ACCOMODATION

DEFINITIONS:
Section2. Definitions.—In this Act, unless the context otherwise requires,— (p)
“residence order” means an order granted in terms of sub-section (1) of section 19;
Section 17. Right to reside in a shared household.—
(1) Notwithstanding anything contained in any other law for the time being
in force, every woman in a domestic relationship shall have the right to reside
in the shared household, whether or not she has any right, title or beneficial
interest in the same.
(2) The aggrieved person shall not be evicted or excluded from the shared
household or any part of it by the respondent save in accordance with the
procedure established by law.
NOTE: That this section lays down that irrespective of any contrary provision in any other
law, every women in domestic relationship shall have the right to reside in the shared
household and the aggrieved person shall not be evicted or excluded from the shared
household by the respondent except in accordance with the procedure established by law.

Section19. Residence orders.—
(1) While disposing of an application under sub section (1) of section 12, the
Magistrate may, on being satisfied that domestic violence has taken place,
pass a residence order—
(a) restraining the respondent from dispossessing or in any other manner
disturbing the possession of the aggrieved person from the shared household,
whether or not the respondent has a legal or equitable interest in the shared
household;
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(b) directing the respondent to remove himself from the shared household;
(c) restraining the respondent or any of his relatives from entering any portion
of the shared household in which the aggrieved person resides;
(d) restraining the respondent from alienating or disposing of the shared
household or encumbering the same;
(e) restraining the respondent from renouncing his rights in the shared
household except with the leave of the Magistrate; or
(f) directing the respondent to secure same level of alternate accommodation for
the aggrieved person as enjoyed by her in the shared household or to pay rent
for the same, if the circumstances so require:
Provided that no order under clause (b) shall be passed against any person who
is a woman.
(2) The Magistrate may impose any additional conditions or pass any other
direction which he may deem reasonably necessary to protect or to provide for
the safety of the aggrieved person or any child of such aggrieved person.
(3) The Magistrate may require from the respondent to execute a bond, with or
without sureties, for preventing the commission of domestic violence.
(4) An order under sub-section (3) shall be deemed to be an order under
Chapter VIII of the Code of Criminal Procedure, 1973 (2 of 1974) and shall be
dealt with accordingly.Note: Chapter 8 CrPC deals with „Security For Keeping
The Peace And for Good Behaviour‟ , covered under Sections 106 to 124.
(5) While passing an order under sub-section (1), sub-section (2) or sub-section
(3), the court may also pass an order directing the officer-in-charge of the
nearest police station to give protection to the aggrieved person or to assist her
or the person making an application on her behalf in the implementation of the
order.
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(6) While making an order under sub-section (1), the Magistrate may impose on
the respondent obligations relating to the discharge of rent and other payments,
having regard to the financial needs and resources of the parties.
(7) The Magistrate may direct the officer-in-charge of the police station in
whose jurisdiction the Magistrate has been approached to assist in the
implementation of the protection order.
(8) The Magistrate may direct the respondent to return to the possession of the
aggrieved person her stridhan or any other property or valuable security to
which she is entitled to.

NOTE: Section 19 provides that magistrate may on being satisfied that domestic violence
has taken place pass residence in accordance with Section 9.

NOTE: Here in below the important case laws relating to right of residence in shared
household has been discussed. Initially in 2008 in Taruna Batra‟s case, Hon‟ble Supreme
Court laid down that no right of residence shall be given to the aggrieved person if the
property exclusively belongs to mother in law i.e. it is not the joint property where husband
has some interest/ share in the property. However, recently different Hon‟ble High Courts
have been taking different view on the pretext that Section 19(1)(a) of DV Act categorically
mentions the word… “Whether or not respondent has legal or equitable interest in the
shared house hold?”
Both the judgments above deal with and lay down completely different ratio of law. When
we discuss the concept of „shared Household” and “Domestic Relationship”, some doubts
crop up in mind as to whether the right of residence in the exclusive property owned by
parents in law can be granted to the aggrieved person. Though the controversy has been
put to rest by Hon‟ble Supreme Court in S.R. Batra case.
S.R. Batra‟s judgment came in year 2007 but recently Hon‟ble high court has given
respectfull disagreement with S.R. Batra‟s judgment. These cases are discussed here in
below:189

S.R. Batra And Anr Vs Smt. Taruna Batra
2007 (3) SCC 169
HEAD NOTE: The right of residence is not available to the wife in the property exclusively
owned by mother in law.
Facts:

That respondent/wife Smt. Taruna Batra was married to Amit Batra, son of the
appellants, in 2000.



After the marriage respondent Taruna Batra started living with her husband Amit Batra in
the house of the appellant no.2 in the second floor. It was admitted that the house
belonged to the mother in law and not to her son.



Husband filed a divorce petition against his wife, and it was alleged that as a counter
blast to the divorce petition wife filed an F.I.R. under Sections 406/498A/506 and 34 of
the Indian Penal Code and got her father-in-law, mother-in-law, her husband and married
sister-in-law arrested by the police and they were granted bail only after three days.



The wife shifted to her parent's residence because of the dispute with her husband.
(NOTE: This line of the facts has been underlined because subsequently some of high
courts have held dissenting opinion in view of the observation that in S.R. Batra case wife
had left the shared house hold and started living with her parents so “ Domestic
Relationship” in S.R. Batras’ case was not proved.)



She alleged that she made number of efforts to enter the house but she found the main
entrance locked and hence she filed a suit for a mandatory injunction to enable her to
enter the house.



The case of the husband / mother in law was that before any order could be passed by the
trial Judge on the suit filed by their daughter-in- law, she along with her parents forcibly
broke open the locks of the house at Ashok Vihar belonging to the mother- in-law.



It was stated by the appellants that their son/ husband of the respondent, had shifted to his
own flat at Mohan Nagar, Ghaziabad before the above litigation between the parties had
started.
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Learned counsel for the wife relied upon Sections 17 and 19(1) of the aforesaid Act and
submitted that the definition of shared household includes a household where the person
aggrieved lives or at any stage had lived in a domestic relationship. He contended that since
admittedly the respondent had lived in the property in question in the past, hence the said
property is her shared household.
However, Hon‟ble Supreme Court did not agree with the submission and observed that if the
aforesaid submission is accepted,
 Then it will mean that wherever the husband and wife lived together in the past that
property becomes a shared household.
 It is quite possible that the husband and wife may have lived together in dozens of
places e.g. with the husband's father, husband's paternal grandparents, his maternal
parents, uncles, aunts, brothers, sisters, nephews, nieces etc.
 If the interpretation canvassed by the learned counsel for the respondent is accepted, all
these houses of the husband's relatives will be shared households and the wife can well
insist in living in the all these houses of her husband's relatives merely because she had
stayed with her husband for some time in those houses in the past.
 Such a view would lead to chaos and would be absurd and such interpretation which
leads to absurdity should not be accepted.
 It was opined that the wife is only entitled to claim a right to residence in a shared
household which would only mean the house belonging to or taken on rent by the
husband, Or the house which belongs to the joint family of which the husband is a
member.
 The property in question in the present case neither belongs to husband nor was it taken
on rent by him nor is it a joint family property of which the husband is a member. It is the
exclusive property of mother in law. Hence it cannot be called a `shared household'.
 No doubt, the definition of `shared household' in Section 2(s) of the Act is not very
happily worded, and appears to be the result of clumsy drafting, but we have to give it an
interpretation which is sensible and which does not lead to chaos in society.
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Note: it is to be appreciated here that the given judgment of S.R. Batra case is often
confused with Vimalben judgment (discussed below). However in both these judgments law
laid down was different. In S.R. Batra‟s case it was held that wife is not entitled to
residence order in the property exclusively owned by mother in law where as in Vimalben
it was held that personal property of mother in law cannot be attached for the monetary
maintenance awarded towards husband.
Vimalben Ajitbhai Patel Vs Vatslaben Ashokbhai Patel
2008(2)RCR(Criminal)699
HEAD NOTE: The personal property of mother in law cannot be attached for the
monetary maintenance awarded towards husband.
Facts:


Vimlaben Ajitbhai Patel is the mother in law.



Daughter in Law Sonalben Rameshchandra Desai was married to Jitendra Ajitbhai Patel
(son of the appellants) in 1992.



The couple fell apart.



In 1993 a complaint petition was filed by the wife against her husband and the mother in
law alleging commission of an offence under Sections 406 and 114 of the IPC. Both were
granted bail subject to the condition that they would not leave India without prior
permission of the Court.



Allegedly on the premise mother in law required medical treatment, an application for
permission was filed in October 1997 but they left India without obtaining the same from
the Court.

In this case Hon‟ble Court observed;Before embarking on the questions of law which arise consideration, the court took notice some
statutory provisions of Hindu Adoptions and Maintenance Act, 1956. Sections 3 (b), 18 and 19
of the said Act read as under :"3. (b) "Maintenance" includes(i)in all cases, provision for food, clothing, residence, education and medical
attendance and treatment;
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Section 18 - Maintenance of wife (1) Subject to the provisions of this section, a
Hindu wife, whether married before or after the commencement of this Act,
shall be entitled to be maintained by her husband during her life time.
Sub-section (2) of Section 18 thereof, however, lays down certain exceptions
therefor.
Sub-section (3) of Section 18 reads :"(3) A Hindu wife shall not be entitled to separate residence and maintenance
from her husband if she is unchaste or ceases to be a Hindu by conversion to
another religion."
Section 19 - Maintenance of widowed daughter-in-law (1) A Hindu wife,
whether married before or after the commencement of this Act, shall be
entitled to be maintained after the death of her husband by her father- in-law:
Provided and to the extent that she is unable to maintain herself out of her own
earnings or other property or, where she has no property of her own, is unable
to obtain maintenance(a) from the estate of her husband or her father or mother, or
(b) from her son or daughter, if any, or his or her estate.
(2) Any obligation under sub-section (1) shall not be enforceable if the fatherin law has not the means to do so from any coparcenary property in his
possession out of which the daughter-in-law has not obtained any share, and
any such obligation shall cease on the re-marriage of the daughter-in-law."
It was observed in para 21 of the judgment that;


Maintenance of a married wife, during subsistence of marriage, is on the husband.



It is a personal obligation.



The obligation to maintain a daughter-in-law arises only when the husband has died.



Such an obligation can also be met from the properties of which the husband is a cosharer and not otherwise



For invoking the said provision, the husband must have a share in the property.
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The property in the name of the mother-in-law can neither be a subject matter of
attachment nor during the life time of the husband, his personal liability to maintain his
wife can be directed to be enforced against such property.



It is not for an owner of the property to establish that it is his self-acquired property and
the onus would be on the one, who pleads contra.



Wife might be entitled to maintenance from her husband. An order of maintenance
might have been passed but in view of the settled legal position, the decree, if any, must
be executed against her husband and only his properties could be attached therefore
but not of her mother-in-law.



The DV Act provides for a higher right in favour of a wife. She not only acquires a right
to be maintained but also there under acquires a right of residence. The right of residence
is a higher right. The said right as per the legislation extends to joint properties in which
the husband has a share.
Smt. Preeti Satija vs smt. Raj Kumari and Anr.
2014(1)RCR(Criminal)1035

HEAD NOTE: In this judgment Hon‟ble Delhi High court took respectful dissenting view
from Hon‟ble supreme Court of India in S.R. Batra‟s Case (Supra) and gave new
interpretation to words, “Domestic Relationship”, “Shared House-Hold” and “Residence
Order”.
Question involved was that the daughter in law claimed portion of the suit property consisting of
one bedroom, a bathroom and a small kitchen as shared household in DV proceedings. The suit
property belonged to the mother in law‟s husband who died on 30.06.2008 leaving behind a
registered Will by which he bequeathed the suit property to her. Mother in law alleged that she
disowned her son and since the relationship between her and daughter in law and son became
estranged, she wanted them to vacate the property. Reliance was placed on in S.R. Batra &Anr v.
Smt. Taruna Batra, (2007) 3 SCC169 and the ruling of this Court in Shumita Didi Sandhu v.
Sanjay Singh Sandhu, RFA (OS) 24/2012 Page 3 2007 (96) DRJ 697.
The Hon‟ble Court observed;


There are some decisions which have preferred the view that since the ruling in S.R.
Batra held that when the premises are not owned by the husband, the applicant/wife
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cannot claim it to be a shared household (for example, Neetu Mittal v. Kanta Mittal,
(2008) DLT 691, which held that self-acquired property of the husband's parents are not
shared household).


However, the court respectfully observed that the above mentioned decisions, proceeded
on an erroneous understanding of the statute. For this, the referred to the decision
in Eveneet Singh v. Prashant Chaudhari, 177(2011) DLT 124 where it was held that:
"11. The key to an understanding of the rights flowing from the
Domestic Violence Act, are concepts such as "domestic relationship'which inter alia, is "a relationship between two persons who live or have,
at any point of time, lived together in a shared household, when they are
related by consanguinity, marriage..."; who is a " Respondent"- a term
RFA (OS) 24/2012 Page 10 not confined only to males who had lived
with the aggrieved person, i.e. the complainant female, but also - by
virtue of proviso to Section 2(q) to "a relative of the husband..." (in the
case where the domestic relationship is or was a marriage). This aspect
has been noticed, and clarified in several rulings by various High Courts
(Ref Afzalunnisa Begum v. The State of A.P., MANU/AP/0206/2009 :
2009 Cri.L.J. 4191; Archana Hemant Naik v. Urmilaben Naik,
MANU/MH/0994/2009: 2010 Cri.L.J. 751 and Varsha Kapoor v. Union
of India, WP (Crl.) No. 638 of 2010, Decided on: 03.06.2010, by a
Division Bench of this High Court).”



Further some hypothetical situations were discussed by the court as given below;
For instance, a widow living with a mother-in-law, in premises owned by the latter, falls
within a "domestic relationship"; even if the mother-in-law does not have any right, title
or interest, but is a tenant, or entitled to "equity" in those premises, the same would be a
"shared household". In such circumstances, the widowed daughter-in-law, can well
claim protection from dispossession, notwithstanding that her husband never had any
ownership rights, in the premises, because she lived in it; if the mother-in-law, is a tenant,
then, on the ground that she is tenant, or someone having equity.
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It was highlighted that Section 19, while referring to a " Respondent", lays down a
limited exception under the proviso to 19(1)(b), exempting women from being directed to
remove themselves from the shared household. However, no such exception has been
carved out for the other reliefs under Section 19, especially in respect of protection
orders.



Clearly, if the legislature had wanted to create another exception in favor of women, it
could have done so. The omission here, seems deliberate and in consonance with the rest
of the scheme of the Act.



Another instance of a domestic relationship may be an orphaned sister, or widowed
mother, living in her brother's or son's house; it falls within the definition of domestic
relationship, (which is one where the parties are related by consanguinity, or marriage)
constitutes a shared household, as the brother is clearly a Respondent. In such a case too,
if the widowed mother or sister is threatened with dispossession, they can secure reliefs
under the Act, notwithstanding exclusive ownership of the property, by the son or
brother.



Thus, excluding the right of residence against properties where the husband has no
right, share, interest or title, would severely curtail the extent of the usefulness of the
right to residence. The ruling in Shumita Didi Sandhu, in this Court's opinion, with
due respect, did not analyze the entirety of the definition of "shared household". Nor
did it link the concept and the right to residence granted by the 2005 Act with the
definition of "respondent" which includes female relatives of the husband, and not just
the male relatives. That decision was rendered much before the ruling in Varsha Kapoor,
and the Supreme Court decision in Sandhya Manoj Wankhede. Its absence of any
discussion on the rights of women as against female relatives of the husband regardless of
whether the respondent had any right, or interest in the property, in this Court's opinion,
results in limiting it to deciding the facts of that case.



It would be also necessary to notice a decision of the Supreme Court in Vimalben
Ajitbhai Patel v. Vatslabeen Ashokbhai Patel and Ors., 2008(4) SCC 649. There, the wife
was beneficiary of a maintenance order, which was sought to be enforced through
execution, against her mother in law's property. The wife claimed that since it was a
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"shared household", the property could be attached. Repelling the argument, the Supreme
Court held that the obligation to provide maintenance was of the husband and any order
in that regard could be enforced against him, by attachment of his personal assets or
properties. It was in this context that the Court held that a shared household belonging to
the mother in law could not be subject matter of attachment. The context of that decision
was different as the Supreme Court, in this Court's opinion, did not decide that despite the
definition of "shared household" enabling a wife the right of residence in premises not
owned by the husband, she could not claim to live there. Rather, in proceedings for
maintenance, the claim may not lie against the mother-in-law's property - a domain that
the present case does not touch upon.

Roma Rajesh Tiwari Vs Rajesh Dinanath Tiwari
MANU/MH/2466/2017
HEAD NOTE: The Hon‟ble Court interpreted the language of section 19(1) (a) “Whether
or not the respondent has legal or equitable interest in the shared house hold?” and held
that these words are of utmost significance, when the right of the aggrieved person, i.e. the
wife, is to be decided so far as her residence in shared household is concerned. Question of
“title” or “proprietary right in the property” is not at all of relevance, when the provisions
of the D.V. Act, especially Section 19 thereof, are to be considered.
Facts


Respondent (husband) filed a Petition for a decree of nullity on the ground that his
marriage with the Petitioner is null and void and, in the alternate, for a decree of divorce.



In the said Petition, the present Petitioner (wife) appeared and resisted the same on the
ground that she was subjected to mental and physical torture by the Respondent, his
brother, his brother-in-law and sister-in-law. After marriage, she also found that
Respondent's first wife (Shashi) too, was similarly harassed by the Respondent and his
family members and was forced to leave the matrimonial home. She also alleged that
even during pregnancy, she was constrained to live in constant fear. After the birth of the
daughter also, she was not spared from the harassment, ill- treatment and cruelty.
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Subsequently she was thrown out of the matrimonial home which belonged to husband‟s
father and was compelled to move to her parental home at Colaba in 2013.



She made many efforts to re-enter her matrimonial home with the help of police however
ever each time she was turned out and threatened her of dire consequences.



Therefore, she sought the relief of interim injunction, restraining the Respondent
(husband) and his family members from dispossessing her from her matrimonial home.



In the present Writ Petition, the submission of learned counsel for the wife is that the flat
might be standing in the name of the Respondent's father, but, it being a matrimonial
home of the Petitioner-wife, she is entitled to reside therein and she cannot be
dispossessed or restrained from entering in the said house where as the counsel for
husband contended that property is exclusive ownership of his father/ father in law of
wife, and also relying upon S.R. Batra And Anr vs Smt. Taruna Batra [2007 (3) SCC
169] case no right to reside can be granted to her.

It was observed


These words 'whether or not the respondent has a legal or equitable interest in the
shared household‟ in section 19 are of utmost significance, when the right of the
aggrieved person, i.e. the wife, is to be decided so far as her residence in shared
household is concerned.



In this case, admittedly, till the dispute started between the parties, both of them were
very much residing in the flat at Mulund and, therefore, as they have lived together in
the said flat as a 'couple', as a 'husband and wife', in a domestic relationship, it
becomes her 'shared household', as stated in the definition of Section 2(s) of the D.V.
Act.



In such a situation, whether the said flat belongs to or owned by the Respondenthusband, is totally irrelevant. As Section 19(a) of the D.V. Act makes it clear that,
whether or not the Respondent has a legal or equitable interest in the shared
household, the Court can pass a residence order, restraining the Respondent from
dispossessing, or, in any other manner, disturbing the possession of the aggrieved
person - Petitioner-wife herein.
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The question of title or proprietary right in the property is not at all of relevance,
when the provisions of the D.V. Act; especially Section 19 thereof, are to be
considered.



The wife's right to reside in the matrimonial home was being defeated on this very
ground that the house does not belong to the husband or does not stand in his name.
This D.V. Act was brought in the Statute Book with the specific and clear language
and the unequivocal Clause that the 'title of the husband or that of the family
members to the said flat‟, is totally irrelevant.



The moment it is proved that it was a shared household, as both of them had, in their
matrimonial relationship, i.e. domestic relationship, resided together there and in this
case, upto the disputes arose, it follows that the wife gets right to reside therein and,
therefore, to get the order of interim injunction, restraining husband from
dispossessing her, or, in any other manner, disturbing her possession from the said
flat.



The court made the observation that the Family Court did not consider all these
aspects; especially, the very clear provisions of the D.V. Act and, straightway,
vacated the order of status-quo, without adverting to the contention raised by the
wife, that she was residing therein, it being her matrimonial home or the shared
household.



Thus the impugned order passed by the Family Court was held to be unjust, illegal
and incorrect and was thus set aside.

Note: it is on the basis of above reasoning Hon‟ble High Court expressed respectful
disagreement with the judgment of Hon‟ble Supreme Court in S.R. Batra And Anr vs Smt.
Taruna Batra [2007 (3) SCC 169].
Ajay Kumar Jain Vs Baljit Kaur Jain
MANU/DE/0777/2009
HEAD NOTE: This case deals with the situation when the wife has been granted the right
of residence in the shared house hold but that house is already a subject matter of partition
in another civil suit. In such circumstances wife should be allowed the remedy of alternate
accommodation.
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Facts:

The respondent/wife filed a suit under Section 18, 23 and 28 of the Hindu Adoption
and Maintenance Act, 1956 against the appellant / husband seeking grant of
maintenance at the rate of Rs.50,000/- per month with the declaration to have a right
of residence in her matrimonial home as well as for restraining the appellant from
dispossessing her from the said premises.



The wife also filed an application for interim maintenance of Rs.30,000/- per month
as well as for interim relief in respect of the suit property.



A direction was issued restraining the husband from alienating or selling off his
portion of the suit property though the order would not stand in the way of partition of
the said property by metes and bounds in view of pendency of the partition suit
between the appellant and his brother.



In the present case two aspects came for consideration;



(a)the extent of maintenance, which should be paid to the respondent to maintain her
lifestyle in the manner she has been used to; and



(b)the nature of protection necessary for the matrimonial home, which was stated to
be in the suit property.

The observation of the Court;


The real bone of contention is the suit property. The wife was adamant that the same
is her matrimonial home and she was not willing to shift to another place.



On the other hand, it was pointed out by learned counsel for the husband that a suit
for partition in respect of the said complete property had been filed by the brother of
the appellant as both the appellant and his brother own 50% share each and
preliminary decree had been passed.



The question of the mode of division or sale of property was pending consideration
before the competent court and it was in view thereof that the husband had offered to
shift the wife to another house.



That a matrimonial home is a place where both the parties seek to reside and the
object of protecting the same is that the wife should not be left homeless by any
action of the husband.
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The wife cannot have a right of living in a particular property and the same cannot
become a clog on the property denying the right of the husband to deal with the
property when he is willing to provide an alternative matrimonial home.



It has to be appreciated that the claim of the wife is not to any title, but of residence in
the home.



The husband and his brother seek separation. The brother of the appellant cannot be
denied his right to realize the best value for his share of the property or get enjoyment
of a demarcated share. The brother of the husband owes no obligation to his wife.

After taking into consideration all the above stated facts, the Hon‟ble Court passed the following
order;


That the rights of the husband and his brother have to be determined in the suit for
partition and if the eventuality arises that the complete property consisting of the plot
and the superstructure raised thereon has to be sold, so be it so long as there is proper
accommodation made available to the wife for her residence.



The husband cannot be worse of than the wife and, thus, if both the parties are unable
to live together, then the proceeds from the sale of the said property should be dealt
with in such a manner that 50% of the said proceeds should be utilized to purchase a
flat by the appellant in his name, but for the benefit of the wife.



The husband held 50% share in the said property and, thus, if the plot and the
structure raised thereon are sold for 'X' price, then the share of the husband would be
'X/2".



The husband, thus, must make available accommodation, i.e., a residential flat of a
value of 'X/4' for the benefit and occupation of the wife and the wife should not be
dispossessed from the said property till such alternative arrangement is made.



The wife cannot, however, insist on residing in the suit property alone.



It is no doubt true that a flat, which could be purchased for the total price to be
realized by the appellant, would be a larger and better located flat than of half the
value. That is, however, an inevitable result of the strained relationship between the
appellant and the respondent where they would like to live in separate
accommodation and, thus, our direction will ensure that 50% of the amount realized
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by the appellant in case of sale is utilized for purchase of an immovable property by
the appellant for the benefit of the respondent, though the title would remain with the
appellant.
Shachi Mahajan Vs Santosh Mahajan
MANU/DE/0046/2019
HEAD NOTE: In this case the subject property was transferred to a third party by way of
a registered sale deed. Neither the husband nor the Mother-in-Law had any surviving
share in the subject property after the registration of the sale deed in favour of a third
party. Thus the order of alternate accommodation was made.
Facts;


The said petitions were between the Mother-in-Law and the Daughter-in-Law and were
filed by the Mother-in-Law, impugning order whereby, directions were issued to the
Mother-in-Law to handover one set of keys to the Daughter-in-Law in pursuance to the
protection order of residence granted to her in respect of Property



Crl.M.C. was filed by the Daughter-in-Law, impugning order of the Metropolitan
Magistrate the Magistrate did not direct registration of an FIR against the Mother-inLaw.



The Daughter-in-Law was married with the son of Smt. Santosh Mahajan in 2008. After
the marriage, they resided at a property belonging to her deceased father in law in which
husband had 1/3 share in the said property.



the husband left the matrimonial house without informing anyone.



Mother-in-Law was alleged to have instructed the Daughter-in- Law to leave the
matrimonial home and she filed a suit for permanent injunction against the Daughter-inLaw.



On a petition filed by the Daughter-in-Law, protection order was passed restraining the
Mother-in-Law from dispossessing her from the shared household.



Order was challenged by the Mother-in-Law. However, the said petition was dismissed
on the ground that a disputed question of fact arose as to whether the property was a
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shared household or not and the Mother-in-Law was permitted to raise all issues before
the trial court.


Subsequently as the electricity bill was not paid, electricity supply to the said property
was disconnected. It was alleged that as the electricity was disconnected, the Daughterin-Law was constrained to shift to her mother's house.



When the Daughter-in-Law got an order for restoration of the electricity, she could not
enter the premises as the locks of the premises had been changed by the Mother-in-Law.
A complaint under section 31 was filed against the Mother-in-law. Mother-in-Law filed
an application under Section 25 of the Domestic Violence Act, seeking modification of
the protection order.



By impugned order, the Metropolitan Magistrate directed the Mother-in-Law to hand
over the keys of the shared household to the Daughter-in-Law.



It was alleged by the Daughter-in-Law that the aforesaid order was not complied with.



However, pending the proceedings before the Trial Court, subject property was
transferred to a third party by way of a registered sale deed. Neither the husband nor the
Mother-in-Law had any surviving share in the subject property after the registration of
the sale deed in favour of a third party.

Hon‟ble Court here in observed;


In the facts of the case equities have to be balance. On the one hand the rights of third
party i.e. the purchaser of the subject property has to be balanced vis-a-vis the rights that
the Daughter-in-Law is seeking to enforce.



The claim was that her husband had a 1/3 rd share in the subject property. Sale Deed
placed on record shows the sale consideration as Rs.3,40,00,000/-. Accordingly, direction
is liable to be issued to the Mother-in-Law to deposit 1/6th of the sale proceeds (i.e. one
half of 1/3rd) with the Trial Court for securing the rights, if any, determined in favour of
the Daughter-in-Law and her minor son.



No doubt, the action of the Mother-in-Law in disposing of the property by way of a
registered sale deed has caused loss to the Daughter-in-Law, however it may be seen that
there was no order restraining the Mother-in-Law from selling or alienating the subject
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property and, as such, she cannot be penalised in terms of Section 31 of the Domestic
Violence Act.


However, the action of the Mother-in-Law in selling the subject property, though not
strictly illegal, has caused loss to the Daughter- in-Law.



Accordingly, one would also have to balance the corresponding rights of the parties. On
the one hand, Mother-in-Law is alleged to have sold the property for her bona fide needs
and third party rights in the subject property have arisen and on the other hand, the
Daughter- in-Law is deprived of her rights of residence in the subject property



One may examine the rights that are granted by Section 19 of the Act. Section 19(1)(f)
inter alia stipulates that the Magistrate shall secure same level of alternative
accommodation for the aggrieved person as enjoyed by her in the shared household or
direct payment of rent for the same, if the circumstances so require..



In the facts of the present case, since the subject property was now not available, the only
order that could be passed in favour of the Daughter-in-Law for securing her residence
was to direct the Mother-in- Law to ensure that either a ground floor or a first floor is
obtained on rent for the residence of the Daughter-in-Law in the locality 'Anand Vihar' in
a similar property.



Since the action of the Mother-in-Law has also resulted in removal of a property from the
control of the Daughter-in-Law, she has to be granted adequate, fair and reasonable
compensation/monetary relief for the deprivation of said property.

The Ho,ble Court further issued following directions:i.

Mother-in-Law shall ensure that a flat is taken on rent either on the ground floor or on the
first floor in the locality of Anand Vihar, Delhi in a property similar in nature to subject
property.

ii.

All formalities for taking on rent the said floor shall be undertaken by the Mother-inLaw. She shall be liable to pay the rental as well as the security deposit for such property.

iii.

Mother-in-Law shall keep a security deposit, equivalent to 12 months rental, with the
Trial court at all points of time.

iv.

This exercise of obtaining the premises on rent shall be completed within a period of 4
weeks from today.
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v.

Trial Court shall, within a period of three months, determine the monetary compensation,
which would be paid by the Mother-in-Law to the Daughter-in-Law, in terms of Section
20(1)(c) and Section 20(2) of the Domestic Violence Act, for the period that the
Daughter- in-Law was deprived of the use of the subject property till she is provided an
alternative residence. Trial Court while ascertaining compensation shall decide on the
allegation of the Mother-in-Law that the Daughter-in- Law had abandoned the subject
property and its effect, if any.

vi.

In the meantime, Mother-in-Law shall pay an interim compensation of Rs. 75,000/- to the
Daughter-in-Law within a period of 2 weeks. The amount paid as an interim
compensation would be subject to adjustment, on final adjudication by the Trial Court.

vii.

Mother-in-Law shall also deposit, with the Trial Court, Rs. 57,00,000/- (i.e. 1/6th of the
sale consideration of Rs. 3,40,00,000/- (rounded off)), received from sale of the subject
property.

viii.

This deposit shall be for securing the rights, if any, determined in favour of the Daughterin-Law and her minor son.

ix.

The direction to deposit 1/6th of the sale proceeds are without prejudice to the rights and
contentions of the parties and do not amount to expression of any opinion on the claim
made by the Daughter-in-Law for herself and her minor son.
Mrs G A Ferris vs Svetlana Alexandrovna
MANU/KA/0965/2014

Note: Even in this case reliance was placed on S.R. Batra and Preeti satija case by the
contesting parties and Ho‟ble Court relied on S.R. Batra Case.
HEAD NOTE: The question involved was that whether in exclusive property of mother in
law, right of residence can be claimed by wife especially when parties belong to Christian
religion and there is no concept of joint family in Christian law? The court placed reliance
upon S.R. Batra case.
Facts


The mother-in-law was residing at Bangalore. Both husband and wife were resident of
Dubai. Wife initiated proceedings under Section 12 of the Act. In the said proceedings,
she contended that she was residing in house, at Bangalore, along with her mother in law.
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The said house was her matrimonial house, her husband, who is working in Dubai, had
instructed her to stay in the said house till he made arrangement to live with him in
Dubai. Though he promised to take her back to Dubai, he developed intimacy with
another girl friend and started living with her. Since he refused to take her to Dubai, she
continued to live with her mother-in-law in the house, which is standing in her name,
claiming that as matrimonial house of herself and her husband.
Observation of the Hon‟ble court:


Hon‟ble Court observed that the attempt was made by wife, to stake a claim in the house
exclusively belonging to her mother-in-law as a shared house.



None of the judgments, which were relied upon by learned counsel for wife related to the
facts on hand in the present case. On the contrary, the judgment rendered by the Apex
Court in the matter of S.R. Batra relied upon by the mother in law squarely applies on
all fours to the facts of the case on hand in accepting that the house owned by the
petitioner herein is her exclusive property and same cannot be treated as shared house as
defined under Section 2(s) of the Act.



The petitioner is aged 82 years and is in the evening of her life. Merely because husband
is the son of the petitioner/ mother in law, she cannot be burdened to provide
accommodation to her daughter-in- law against her wish.
Vijay Verma vs State NCT Of Delhi & anr
MANU/DE/1946/2010

HEAD NOTE: In this case Ho‟ble high Court discussed the interpretation of word "at any
point of time" of sec 2(f) and clarified that the domestic violence can take place only when
one is living in “shared household” with the respondents. When such acts of violence take
place when one is living separated, these may be punishable under different provisions of
IPC or other penal laws, but, they cannot be covered under D.V. Act.
Facts:
The sister/ petitioner herein had filed an application under Section 12 of Protection of Women
from Act making her brother and his wife as respondents. She sought an interim order from the
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Court of M.M. for immediate residence rights and police protection so that she could stay at
premises No. A-181, Defence Colony, Delhi, whenever she visited India. The petitioner is a
permanent resident of USA and is living in USA since year 2000. She came to India on a visit on
15th July, 2008 and alleged that when she went to her parental house on 16th July, 2008, she was
not allowed to enter her parental house and hence the application.
It was observed


Domestic relationship is defined under the Act in Section 2(f) as under:
"(f) 'domestic relationship' means a relationship between two persons who live or have, at
any point of time, lived together in a shared household, when they are related by
consanguinity, marriage, or through a relationship in the nature of marriage, adoption or
are family members living together as a joint family."



A perusal of this provision makes it clear that domestic relationship arises in respect of an
aggrieved person if the aggrieved person had lived together with the respondent in a
shared household. This living together can be either soon before filing of petition or 'at
any point of time'.



The problem arises with the meaning of phrase "at any point of time". Does that mean
that living together at any stage in the past would give right to a person to
become aggrieved person to claim domestic relationship? The court considered that "at
any point of time" under the Act only means where an aggrieved person has been
continuously living in the shared household as a matter of right but for some reason the
aggrieved person has to leave the house temporarily and when she returns, she is not
allowed to enjoy her right to live in the property.



However, "at any point of time" cannot be defined as "at any point of time in the past"
whether the right to live survives or not. For example if there is a joint family where
father has several sons with daughters-in-law living in a house and ultimately sons, one
by one or together, decide that they should live separate with their own families and they
establish separate household and start living with their respective families separately at
different places; can it be said that wife of each of the sons can claim a right to live in the
house of father-in-law because at one point of time she along with her husband had lived
in the shared household.
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If this meaning is given to the shared household then the whole purpose of Act shall stand
defeated. Where a family member leaves the shared household to establish his own
household, and actually establishes his own household, he cannot claim to have a right to
move an application under Section 12 of Protection of Women from Act on the basis of
domestic relationship.



Domestic relationship comes to an end once the son along with his family moved out of
the joint family and established his own household or when a daughter gets married and
establishes her own household with her husband.



Such son, daughter, daughter-in-law, son-in-law, if they have any right in the property
say because of coparcenary or because of inheritance, such right can be claimed by an
independent civil suit and an application under the Act cannot be filed by a person who
has established his separate household and ceased to have a domestic relationship.



Domestic relationship continues so long as the parties live under the same roof and enjoy
living together in a shared household. Only a compelled or temporarily going out by
aggrieved person shall fall in phrase 'at any point of time', say, wife has gone to her
parents house or to a relative or some other female member has gone to live with her
some relative, and, all her articles and belongings remain within the same household and
she has not left the household permanently, the domestic relationship continues.



However, where the living together has been given up and a separate household is
established and belongings are removed, domestic relationship comes to an end and a
relationship of being relatives of each other survives. This is very normal in families that
a person whether, a male or a female attains self sufficiency after education or otherwise
and takes a job lives in some other city or country, enjoys life there, settles home there.



He cannot be said to have domestic relationship with the persons whom he left behind.
His relationship that of a brother and sister, father and son, father and daughter, father
and daughter-in-law etc survives but the domestic relationship of living in a joint
household would not survive & comes to an end.



This meaning of domestic relationship has sense when we come to definition of domestic
violence and the purpose of the Act. The purpose of the Act is to give remedy to the
aggrieved persons against domestic violence. The domestic violence can take place only
when one is living in shared household with the respondents. The acts of abuses,
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emotional or economic, physical or sexual, verbal or nonverbal if committed when one
is living in the same shared household constitute domestic violence.


However, such acts of violence can be committed even otherwise also when one is
living separate. When such acts of violence take place when one is living separate,
these may be punishable under different provisions of IPC or other penal laws, but,
they cannot be covered under Act.



One has to make distinction between violence committed on a person living separate in a
separate household and the violence committed on a person living in the shared
household. Only violence committed by a person while living in the shared household
can constitute domestic violence.



A person may be threatening another person 100 miles away on telephone or by messages
etc. This may amount to an offence under IPC, but, this cannot amount to domestic
violence. Similarly, emotional blackmail, economic abuse and physical abuse can take
place even when persons are living miles away. Such abuses are not covered
under Act but they are liable to be punished under Penal laws.



Domestic Violence is a violence which is committed when parties are in domestic
relationship, sharing same household and sharing all the household goods with an
opportunity to commit violence.
Shumita Didi Sandhu Vs Sanjay Singh Sandhu & Others
MANU/DE/4077/2012

HEAD NOTE: In this case Words „Shared Household‟ and "matrimonial home" were
distinguished and explained.
Observation of the case:


It is clear that the expression "matrimonial home" does not find place in the said Act.
It is only the expression "shared household" which is referred to in the said Act.



The word "household" has not been defined in the said Act, however, Black‟s Law
Dictionary, 9th Edition defines “household‟ in the following manner:-"household,
Belonging to the house and family; domestic household, A family living together; A
group of people who dwell under the same roof
209



In contrast, the impression that we get by reading Section 2(s), which defines
"shared household" is that the "household" which is referred to in the said provision,
relates to the property and not just to the group of people who dwell under the same
roof or the family living together.



Therefore, we are of the view that the word "household" used in Section 2(s), actually
means a house in the normal sense of referring to a property, be it a full-fledged
house or an apartment, or some other property by any other description.



Therefore, in order to fall within the meaning of "shared household" as defined
in Section 2(s), it is essential that the property in question must be one where the
person aggrieved lives, or at any stage, has lived in a domestic relationship, either
singly or along with the respondent.



In this backdrop and in the facts and circumstances of the present case, the property in
question cannot be considered to be a shared "household" because neither the
appellant / plaintiff, nor her husband (defendant No.1) has any right, title or interest
or equitable right in the same. The property may belong either exclusively or jointly
to mother in law and father in law, but it certainly does not belong to the husband.
The position as it exists today also does not indicate even prima facie that the
property in question is the property of a joint family of which the husband is a
member. Therefore, the property in question does not fall within the expression
"shared household" as appearing in Section 2(s) of the said Act



Section 17of the said Act deals with the right of every women in a domestic
relationship to reside in the shared household and, Section 17(2), specifically
provides that such a woman

shall

not be evicted or excluded from

the shared household or any part of it by the respondent save in accordance with the
procedure established by law.


However, in the present case, we need to go into this aspect of the matter
because Section 17 in itself would be inapplicable in view of the fact that the
property in question cannot be regarded as a "shared household". The residence
orders that may be passed under Section 19 are also subject to the Magistrate / court
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being satisfied that domestic violence has taken place. All the residence orders also
relate to a "shared household". Consequently, Section 19 would also not come in the
aid of the wife.

SEE ALSO:

Rekha Balasaheb Patil v. Smt. Durgawati Shridhar Patil and others (reported in
MANU/MH/2717/2018.
In the cited decision, daughter-in-law claimed right in shared household property. But, it was the
exclusive property of her mother-in-law. It was separate property of her mother-in-law and,
therefore, it cannot be treated as shared house.

Ajay Kaul & ors. v. State of J&K
MANU/JK/0075/2019
In this case it was held that in D.V. Act, there is nothing which debars the magistrate to pass such
order with regard to property situated outside State. The aim and objects of D.V. Act can be
gathered from the language used in preamble which says that "An Act to provide for more
effective protection of the rights of women guaranteed under the Constitution, who are victims of
violence of any kind occurring within the family and for matters connected therewith or
incidental thereto". If it is held that magistrate cannot pass order with regard to property situated
outside State, then very purpose of Act would be defeated.

Lokesh Kiran Kumar Shah Vs Shradha Lokesh Shah and another
( 2013 (1) Crimes 208 (BOM))
House which neither belongs to husband nor belongs to the joint family of which husband is a
member cannot be covered by term „shared household‟. House owned by husband‟s father being
his self acquired property is not shared household. Petitioner wife entitle to alternate
accommodation.
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Vijay Vasant Sawant v. Shubhangi Shivling Parab
MANU/MH/1067/2013 : 2014 (1) Crimes 436 (Bom.)
when the husband himself has no right or title to the property, the petitioner-wife cannot derive a
better right to seek for residence order.

A.R.Hashir Vs Sheema and others:
2015 (3) RCR (Crl) 683 (KERELA):
A residence belonging to the mother in law or father in law would not be a shared household.

Neetu Mittal v. Kanta Mittal,
(2008) DLT 691,
Self-acquired property of the husband's parents are not shared household.
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CHAPTER IV
INTERIM CUSTODY OF CHILD
DEFINITIONS:
Section 21 in The Protection of Women from Domestic Violence Act, 2005
21. Custody orders.—
Notwithstanding anything contained in any other law for the time being in
force, the Magistrate may, at any stage of hearing of the application for
protection order or for any other relief under this Act grant temporary
custody of any child or children to the aggrieved person or the person
making an application on her behalf and specify, if necessary, the
arrangements for visit of such child or children by the respondent: Provided
that if the Magistrate is of the opinion that any visit of the respondent may be
harmful to the interests of the child or children, the Magistrate shall refuse to
allow such visit.

Note: Section 21 provides special remedy. It starts with non obstante clause i.e.
notwithstanding anything contained in any other law ….But it must be born in mind that
temporary custody be provided permanent custodial rights can‟t be decided under the garb
of this order.

Mrs. Girija Patel vs Mr.Vijay R Rao
MANU/KA/0360/2015
Head Note: Husband can‟t be granted temporary custody of girl child who is nearing
puberty and also when he has abducted her from the custody of mother. Even in DV
proceedings while deciding the temporary custody, foremost concern of court should be
“welfare of child”.
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Facts:


The respondent husband filed the said application under Section 25 of the PWDV Act.
The learned Magistrate allowed the said application and ordered the petitioner/wife to
hand over the custody of the child to the respondent/ husband. The contention of the
petitioner/ wife was that the respondent-husband cannot file such application seeking
interim custody of the child and that the said right is given under the special enactment
i.e., Protection of Women from Domestic Violence Act, 2005, to the 'aggrieved person'.
Here, the aggrieved person means any woman who is or has been in a domestic
relationship with the respondent and who alleges to have been subjected to any act of
domestic violence of the respondent. The Superior Court of California had also observed
that the husband kept the child away from the mother intentionally. The Sessions Court
ought to have seen that the entire dispute between the parties is regarding the property
which has been observed by both the Superior Court of California as well as the present
Court. The fact that the child was abducted by the husband and that he had kept the child
away from the wife for over two years and the husband cannot be allowed to benefit from
his own fault.

Court appreciated the facts of case and observed that:


In the present case the Magistrate granted custody to the husband. The Sessions Court
also upheld the order. Hon‟ble court observed that welfare of the child which is at
paramount consideration has not been appreciated by the courts below. The Sessions
Court did not consider the fact that the child is a girl nearing the age of puberty and that
she has to be with her mother for proper care during this period. The Sessions Court also
failed to appreciate that the respondent/husband had psychological problems, for which
he was being treated, which fact was admitted by him before the Superior Court of
California.

Note: The above judgment came in year 2015 but recently in 2018 Hon‟ble Bombay High
Court took completely different turn in case Payal Sudeep Laad Alias Payal ... vs Sudeep
Govind Laad And Anr which is discussed here below.
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Payal Sudeep Laad Alias Payal vs Sudeep Govind Laad And Anr
MANU/MH/3050/2018
HEAD NOTE: Visitation rights can be given to husband when application is filed by wife
for temporary custody of child under section 21 of the Act. If that is declined to husband
then welfare of child would suffer.
Facts:
The marriage between the parties was solemnized in 2008. Out of the wedlock child Vihan was
born in 2012. In 2017 the wife filed an application before the learned MM under Section 12 of
DV Act seeking relief under Sections 18, 19, 20, 21 and 22 of the DV Act. The said application
was filed against husband and his mother.
By order dated 5th January 2018, learned MM , allowed the application filed by husband and he
was allowed to exercise his visitation rights and keep custody of his child for 48 hours for twice
in a month i.e. on every second and fourth Friday from 6 pm to Sunday 6 pm i.e. on alternate
weekends. This order was upheld by learned session court and thus the present application was
filed by the wife.
Hon‟ble Court observed:


The learned Magistrate adverted to the child access and custody guidelines along with
parenting plan placed before the Court by the husband.



It is well settled principle of interpretation that Court must start with the presumption that
legislature did not make a mistake and it must interpret so as to carry out the obvious
intention of legislature that it must not correct or make up a deficiency nor the Court read
into a provision any word which is not there particularly when literal reading does not
lead to an intelligible result.



The intent of the legislature as expressed under the proviso has to be taken into account
keeping in view the aim and object of the Act. The application under Section 21 of the
Act by the husband could be made in the factual matrix of the present case. It is further
observed that Section 21 is amenable to two interpretations as is being highlighted by

215

the parties, in such event only that interpretation which advanced the object of the
provision can be accepted.


It is worthwhile to note that the Act enacted to prevent the occurrence of domestic
violence in the society and keeping in view that several protection orders including the
safety of the aggrieved person and the child have been contemplated to be passed.



Therefore, the cause of the safety of the aggrieved person or the child is always
warrants to be taken into account in interpreting the provision. In such situation if the
interpretation given on behalf of the wife/aggrieved parties is accepted it will render the
provision incomplete as in case where wife/aggrieved party seeks custody of the child, if
the child is in custody of the husband and an order of custody is passed in favour of the
wife/aggrieved party, visitation right can be granted to the husband. But if custody lies
with the wife/aggrieved party, then the husband will have no remedy of visitation right
if the interpretation as contemplated by the wife - aggrieved party is given effect to and
thereby it can easily be said that interpretation given by the aggrieved party/wife will
never advance the cause of the child.



On the other hand, if it is held that the husband, in absence of any application for
grant of custody can maintain his application for visitation right will advance the
object of the provision as in case of child being in custody of the husband, application
for custody can be filed by the wife wherein the husband can have visitation right if
order is of custody of child is passed in favour of the aggrieved party.



In other situation, when the custody of the child lies with the wife, there would be no
occasion for the wife for filing an application for custody. In that situation, husband
will have remedy to have visitation right by filing application to that effect.



Thus in the given circumstances, the Hon‟ble Court observed that the paramount
consideration is welfare of child. The petitioner could not be faced to seek remedy either
under the Guardians and Wards Act, 1890 and Hindu Minority and Guardianship Act,
1956, as observed by the Sessions Court as it would lead to multiplicity of litigation. The
Act is a self contained code. The endeavour of the court should be to cut short the
litigation and to ensure that the child gets love and affection of both parents i.e. mother
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and father. The approach of the Court should be practicable to work out the modalities
in practical manner in evolving the process whereby the child suffers minimum
trauma. The interpretation of the statute should be purposive. The impugned orders
passed by the Courts below were within the aforesaid parameters which do not require
interference. The respondent/husband shall not be refused the visitation rights on the
ground that remedies are available in the provisions of the other enactments. It would
be pertinent to note that the respondent/husband has not been granted permanent custody
by the Court and the relief which was granted is visitation rights.
Guidelines for parenting plan as observed by the Hon‟ble court in the said case:
Child access and custody guidelines along with parenting plan were accepted by the various
High Courts and communication was sent to the subordinates Courts to enforce the
recommendations in their respective divisions. The guardian judges of the family Courts in the
State of Maharashtra are pleased to approve the parenting plan as the best document. The main
features of the said plan are given here below:


The interim child visitation guidelines indicate that the basic principles of the Court are to
ensure that the child/children yet to spent equal or substantial significant time to be
showered with love and affection from both the parents irrespective of parents conflict.



Efforts should be made by parties and if necessary, Court should direct parties to
mutually agree upon a visitation schedule to be drawn up along with the marriage
councilor within a maximum period of 60 days pending finalization of mutual final
overnight visitation agreement and interim access has to be worked out immediately.



The guidelines assume that each parent has continuous presence in the children's life. In
the event that a parent has at limited or no contact with his or her children and wishes to
be reintroduce into the children's life, it is upto the parents to agree on the means by
which this is to be accomplished if the parents are unable to agree the first alternative
shall be to mediate the conflict.



If mediation is unsuccessful, it shall be the responsibility of the Court to adopt a
schedule.
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In the present case, the applicant has not asked for custody of child since the child is
already in her custody.



The paramount consideration shall be welfare of the child. The endeavor of the Court
should be to ensure that child gets love and affection of both the parents. The smooth and
proper development of the child requires affection of both parents. Clause-31 of the
guidelines deals with overnight access. It is provided that the Courts shall consider that
the child shall spend equal and substantive time with each parents.



In while making parenting order the Court has to consider that the child must spend equal
time or if not equal then substantial and significant time with each parent. Substantial and
significant time has been defined to mean essentially, weekdays and overnight weekends
and holidays which allow the parent to be involved in the child's daily routine as well as
occasions and events that are of particular significance to the child or the parents to
maintain or consolidated a secure attachment with a parent whose behavior is oriented
only to visiting rather than care giving.



It further provides that the children have right to know and be cared for by both their
parents regardless of whether their parents are married, separated, divorced, have never
married or have never leave together and children have a right to spend time on a regular
basis with both parents and other people significant to their case, welfare and
development including grandparents and family members.



It is further provided that overnight access at home of the non custodial parents should be
encouraged at an early stage, so that the children have a closed and continuing
relationships and get love and affection of not only parents but also a grandparents and
other immediate family members like uncles, aunts, cousins etc.

Dhaval Rajendrabhai Soni vs. Bhavini Dhavalbhai Soni and Ors.
MANU/GJ/1082/2011
HEAD NOTE: Question herein was, in the proceedings under the Act “can a Magistrate
pass custody order beyond the life of the proceedings before him?” to which the Hon‟ble
court answered affirmatively.
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Fact:
The parties got married in the year 2002. Out of the wedlock, wife gave birth to a son on
6.11.2004 named Mihir. Subsequently, however, disputes arose between husband and wife. It is
stated that wife and husband resided separately since 17.5.2007. It was however, not in dispute
that since separation, son was with the father. Criminal Application filed by wife under the upon
which the learned Magistrate passed several different orders directing the husband to provide one
bed room premise in Ahmedabad to the wife for her residence or in lieu thereof to pay Rs.2000/by way of rent to her. The husband was also directed to pay Rs.4000/- per month to the wife by
way of maintenance . Learned Magistrate further directed the husband to hand over the custody
of the child Mihir to the wife till disposal of the proceedings under the Guardians and Wards Act
and directed him to pay for his education and also permitted husband to visit son periodically.
Learned Magistrate also directed the husband and family members not to commit any act of
domestic violence against the wife. This order was confirmed by the Sessions Court in appeal.
Husband therefore, filed the petition challenging the said order.
Observations of the Hon‟ble Court:


It may be noticed that Section 12 of the said Act pertains to application to the Magistrate
that the aggrieved person or the protection officer may file seeking various reliefs under
the Act. The Act provides for various reliefs that an aggrieved person can seek from the
Magistrate including right to reside in a shared household, protection orders, residence
orders, monetary reliefs, compensation etc. Section 21 in particular, pertains to custody
order. Section 23 of the Act clarifies that the Magistrate has power to grant interim as
well as ex-parte order as deemed just and proper.



From the preamble of the Act, it can be seen that to achieve the above object, the said Act
was enacted to provide for more effective protection of right for woman guaranteed under
the Constitution who are victims of violence of any kind occurring within the family and
for matters connected thereof and incidental thereto.



With above objects, Legislature has provided number of reliefs that wife can claim under
the said Act by filing application under Section 12. Magistrate is vested with wide
powers not only for granting different orders, as already noted such as protection order,
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residence order etc., is also clothed with power to pass interim as well as ex-parte interim
orders.


Viewed from this angle, the power of the Magistrate under Section 21 of the Act,
becomes crucial which empowers learned Magistrate notwithstanding anything contained
in any other law for the time being in force, to grant temporary custody of the child to the
aggrieved person at any stage of hearing of the application for protection order or for any
other reliefs under the Act.



In essence, therefore, in any proceedings under the Act, Magistrate is empowered to grant
temporary custody of the child to the aggrieved person.



It can be easily appreciated that said power assumes significance when looked from angle
of wife or any other woman approaching the Magistrate seeking protection against the
domestic violence by husband, his family members or other relatives. A small child to a
mother is extremely precious.



If mother is separated from her child, her resistance is most likely to break down. It is in
this regard that learned Magistrate is empowered to pass custody orders, notwithstanding
anything contained in any other law for the time being in force.



Such powers of Magistrate read with Section 23 of the Act would include power to pass
interim as well as ex-parte orders.



It is therefore, of great significance and importance that Magistrates while dealing with
the application of an aggrieved person seeking custody of her child deal with the
situation promptly and bearing in mind the objects and purpose of the Act and also
bearing in mind that mother when separated from child is likely to agree to any terms
and conditions, not to resist domestic violence from husband or other family members.



Significantly, the Legislature has therefore, used words temporary custody and not
interim custody. This is important since by virtue of Section 23 of the Act in any case,
learned Magistrate has power to pass interim order which he otherwise can pass
finally. Term temporary custody in Section 21 is used in juxta position to the term
interim order used elsewhere in Section 23 of the Act . It thus becomes clear that
learned Magistrate can pass an order of custody in favour of an aggrieved person by
way of temporary measure not necessarily in the nature of interim order which can
have life only upto life of the proceedings before him.
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Having said so, the court cannot lose sight of the fact that nowhere under the Act
learned Magistrate is permitted to pass final order of custody and any order that
learned Magistrate can pass must have limited validity either in terms of time or
happening of an event. Learned Magistrate cannot pass order granting permanent
custody of the child to the aggrieved person.



With above clarity, learned Magistrate in context of the custody, provided that child
would remain with the mother till the proceedings under the Guardian and Wards Act are
concluded. To that extent therefore, directions issued by the learned Magistrate do not
suffer from lack of jurisdiction or power.

Vinay Gupta Vs. Saveri Nayak
MANU/OR/0714/2016
HEAD NOTE: A party aggrieved by an order passed by the Magistrate under a P.W.D.V.
Act proceeding cannot challenge the order directly before the High Court in a revision
petition nor even the Court of Session is empowered to entertain a revision petition.
Facts:On 04.07.2016 the wife filed an application under section 23 of the P.W.D.V. Act before the
learned S.D.J.M. (Sadar), Cuttack in the aforesaid D.V. CRLMC No. 179 of 2016 praying for ex
parte interim custody of the daughter and for a direction to the petitioner to hand over the girl
child to the opposite party forthwith. The learned Magistrate allowed the prayer made in the
petition under section 23(2) of the P.W.D.V. Act regarding ex parte order for interim custody of
the girl child in favour of the wife and directed the District Protection Officer (DPO), Cuttack to
take necessary assistance from DCP, Cuttack regarding proper implementation of the order and
to produce the girl child from the custody of the petitioner on or before 08.08.2016 in his Court.
The learned Appellate Court vide impugned order dated 02.08.2016 observed that the husband is
yet to make his appearance before the learned Magistrate who is competent to pass custody order
in regard to the girl child under section 21 of the P.W.D.V. Act and section 25(2) of the
P.W.D.V. Act gives a scope to the Court for alteration, modification or revocation of any order
passed under the P.W.D.V. Act. While dismissing the Criminal Appeal, liberty was granted to
the husbsnd to approach the learned Magistrate, in the event of which it was directed that the
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learned Magistrate shall give opportunity of hearing to the husband on the question of custody of
the child and to pass necessary order. Thus the petitioner/husband filed this criminal revision
petition challenging the impugned order passed by the learned Sessions Judge in dismissing his
criminal appeal and thereby upholding the order dated 18.07.2016 passed by the learned
S.D.J.M.
Observations of the Hon‟ble Court:


There is no dispute that there is no specific provision in P.W.D.V. Act for filing any
revision against the judgment and order passed by the Appellate Court.



Section 29 of the P.W.D.V. Act indicates that an appeal to the Court of Session is
maintainable against the order passed by the Magistrate. The Act empowers the
Magistrate to pass different orders like protection orders (section 18), residence
orders (section 19), monetary reliefs (section 20), custody orders (section 21) and
compensation orders (section 22). The Act also empowers the Magistrate to pass
interim orders and even ex parte orders in view of section 23.



If either the aggrieved person or the respondent is aggrieved by any of the aforesaid
orders, the remedy lies with her/him to challenge the same by filing an appeal under
section 29 of the P.W.D.V. Act before the Court of Session.



Section 28(1) of the P.W.D.V. Act indicates that all the proceedings under sections
12, 18, 19, 20, 21, 22 and 23 so also the offences under section 31 of the P.W.D.V.
Act shall be governed by the provisions of the Code of Criminal Procedure, if it is not
otherwise provided in the Act.



The Code of Criminal Procedure under section 397 of Cr.P.C. which deals with
exercise of power of revision empowers the High Court to call for and examine the
record of any proceeding before any inferior Criminal Court situate within its or his
local jurisdiction for the purpose of satisfying himself about the correctness, legality
or propriety of any finding or order or sentence passed and also to verify the
regularity of any proceeding of such inferior Court.



Section 401 of Cr.P.C. deals with powers of revision of the High Court. Sub-section
(4) of section 401 of Cr.P.C. states that under the Code, if an appeal lies and no
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appeal is brought, no proceeding by way of revision shall be entertained at the
instance of the party who could have appealed.


Therefore, a party aggrieved by an order passed by the Magistrate under a P.W.D.V.
Act proceeding cannot challenge the order directly before the High Court in a
revision petition nor even the Court of Session is empowered to entertain a revision
petition.



So far as the other Acts are concerned, in absence of any specific provision in those
Acts, against the order of the Magistrate, a revision petition is maintainable either to
the Court of Session or to the High Court but if a revision application has been made
either to the High Court or to the Sessions Judge, no further application by the same
person shall be entertained in view of the bar under sub-section (3) of section 397 of
Cr.P.C.
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CHAPTER XV
MONETARY AND COMPENSATION ORDERS AND THEIR
EXECUTIONS
DEFINITIONS:
Section 20 in The Protection of Women from Domestic Violence Act, 2005
20. Monetary reliefs.—
(1) While disposing of an application under sub-section (1) of section 12, the
Magistrate may direct the respondent to pay monetary relief to meet the
expenses incurred and losses suffered by the aggrieved person and any child of
the aggrieved person as a result of the domestic violence and such relief may
include but is not limited to—
(a) the loss of earnings;
(b) the medical expenses;
(c) the loss caused due to the destruction, damage or removal of any property
from the control of the aggrieved person; and
(d) the maintenance for the aggrieved person as well as her children, if any,
including an order under or in addition to an order of maintenance under
section 125 of the Code of Criminal Procedure, 1973 (2 of 1974) or any other law
for the time being in force.
(2) The monetary relief granted under this section shall be adequate, fair and
reasonable and consistent with the standard of living to which the aggrieved
person is accustomed.
(3) The Magistrate shall have the power to order an appropriate lump sum
payment or monthly payments of maintenance, as the nature and circumstances
of the case may require.
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(4) The Magistrate shall send a copy of the order for monetary relief made
under sub-section (1) to the parties to the application and to the in-charge of the
police station within the local limits of whose jurisdiction the respondent resides.
(5) The respondent shall pay the monetary relief granted to the aggrieved person
within the period specified in the order under sub section (1).
(6) Upon the failure on the part of the respondent to make payment in terms of
the order under sub section (1), the Magistrate may direct the employer or a
debtor of the respondent, to directly pay to the aggrieved person or to deposit
with the court a portion of the wages or salaries or debt due to or accrued to the
credit of the respondent, which amount may be adjusted towards the monetary
relief payable by the respondent.
22.Compensation orders.
22. Compensation orders.-In addition to other reliefs as may be granted
under this Act, the Magistrate may on an application being made by the
aggrieved person, pass an order directing the respondent to pay
compensation and damages for the injuries, including mental torture and
emotional distress, caused by the acts of domestic violence committed by that
respondent.

Note: Section 20 provides for monetary relief. But this Section has wider
implications than that of section 125 of Cr.P.C. From the bare provisions
itself it is made out that this remedy is in addition to maintenance provided
under section 125 Cr.P.C. An application under DV Act cannot be dismissed
on this score only that complainant is seeking remedy under section 125
Cr.P.C. Section 125 Cr.P.C. does not provide any parameters for
determining the maintenance but this section states that it shall be adequate,
fair and reasonable and consistent with standard of living with aggrieved
person. One Rule of PWDVA needs to be referred here;

225

RULE 6(5): Applications to the MagistrateRule 6 (5) The applications under section 12 shall be dealt with and the
orders enforced in the same manner laid down under section 125 of the Code
of Criminal Procedure, 1973 (2 of 1974).
It means that order of monetary relief or compensation can be enforced by adoptiong
procedure under section 125 CrPC

Mr.Prakash Kumar Singhee Vs Ms.Amrapali Singhee
MANU/MH/0896/2018
HEAD NOTE: The amount of maintenance has to be fixed by striking a balance between
the earning capacity of the husband and need of the wife and the children.
The present Writ Petition is filed by the petitioner/husband, challenging order passed by the
Family Court, Pune thereby directing the petitioner/husband to pay maintenance of Rs.2 lakhs to
the wife under Section 20 of the Protection of Women from Domestic Violence Act, 2005 from
the date of application till the decision of the petition.
Contempt Petition was taken out by the wife alleging non compliance of the said order passed by
the Family Court and praying for appropriate directions to the husband to comply with the said
order.
Facts:
The petitioner and respondent were married on 11.07.1997 as per Hindu rites and Customs. At
the relevant time the petitioner was living in Houston, Texas, USA and the parties resided there
till 2004. Out of the said wedlock, two children were born on 15.11.1998 and 20.01.2004.
Daughter was studying in USA and the son was staying with the wife. The case of the petitioner/
husband was that the respondent wife lost interest in married life and she took away the children
from their joint custody. The respondent/wife instituted the Petition invoking Section 34, 37(2),
38 and 39 of the Specific Relief Act before the Family Court, Pune.
In the said proceedings, the respondent/wife prayed for a restrain order against the husband
removing son Aryaman from the custody of the petitioner/husband and also from meeting his son
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Aryaman out of Pune. The Family Court, Pune on 24.01.2013 issued temporary injunction
against husband directing not to remove child from the custody of the wife until further orders.
The respondent/wife preferred an application in the said petition under Section 20 of the
Protection of Domestic Violence Act praying for monetary relief of Rs.5 lakhs per month and for
reimbursement of school fees of son Aryaman to the tune of Rs.50,000/. In the said application
preferred under Section 20 of the Domestic Violence Act, the wife alleged that she was entitled
for maintenance of Rs.5 lakhs per month by taking into consideration the life style to which she
is accustomed to and in the backdrop of the earning capacity of the husband.
The said application was opposed by the petitioner by filing a reply wherein it was contended
that the proceedings under the Domestic Violence Act cannot be extended to a woman who earns
tax free dividend of Rs.4 lakhs per annum and who has investment in her bank to fetch her
interest of around 70 thousand per annum. In the said reply the petitioner/husband categorically
stated that he was catering to the needs of the wife and children and always arranging for their
lodging and boarding and all other miscellaneous expenses.
Observations of the Hon‟ble Court:


Perusal of the application filed by the wife claiming maintenance would reveal that apart
from making the allegations that the husband is well off and earning a huge amount and
the wife is left with no source of livelihood, not a single averment has been made as to
any act of domestic violence which would have brought the applicant wife under the
category of “aggrieved person” who would have been entitled for the benefits flowing
under Section12 including to the benefits under Section20 of the D.V. Act 2005. The
applicant in the application preferred on 16th February 2013 do not give a single instance
of domestic violence and the application has been simply preferred under the caption as
an application under Section20 of the D.V. Act 2005 praying for following reliefs.“(a)
The maintenance or the monetary reliefs provided U/sec.20 of the Domestic Violence Act
begranted.(b) Monetary relief of Rs.5 lac per month be granted from the date of this
Application.(c) Reimbursement of School Fee for son Aryamaan



be granted to the Petitioner to the tune of Rs.50,000/incurred as on today. (d) The
Respondent be called upon to produce his bank statements from all the banks for the last
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3 years more specially from Jan 1, 2010.(e) Any other just and equitable order may
kindly be passed.”


That the provisions under the said enactment cannot be invoked unless the party alleges
an act of domestic violence and approach the Court in the capacity as an “aggrieved
person”.



It is not every person who can invoke the jurisdiction of the Court under the 2005 Act,
simply for claiming maintenance, as the purpose of the enactment is to protect rights of
women who are victims of violence of any kind occurring within the family.



The amount of maintenance has to be fixed by striking a balance between the earning
capacity of the husband and need of the wife and the children. No doubt a husband is
under obligation to maintain his spouse and children, however, as regards the quantum of
maintenance, the Court will have to award the said amount, based on the material placed
before it



and though some guess work is permissible, the Court cannot completely act on the basis
of its own assumption and surmises, however, there should be some material placed
before the court.



It is no doubt true that wife is entitled for dignified amount so as to maintain herself
according to the standards which she is accustomed to. The parties appear to be
belonging to affluent background and she is entitled for same standard of living as the
husband. What is the present capacity and status of the husband at the time of passing of
the order granting award of maintenance must be looked into.



The application was filed in the year 2013 whereas the impugned order is passed in 2017
and several events occurred in between two dates, which must be necessarily weighed by
the Court while deciding the said application

Shome Nikhil Danani vs Tanya Banon Danani
MANU/DE/1247/2019
HEAD NOTE: Monetary relief under section 20 of DV Act is in addition to maintenance
under section 125 Cr.P.C.
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Facts:
By order dated 06.04.2018 the application under section 23 was dismissed. The Trial Court
rejected the monetary relief claimed by the Respondent on the ground that she had already been
granted maintenance of Rs 1,20,000/- per month under section 125 Cr.P.C. by the family court.
Further the Trial Court observed that the rent to be paid by the Respondent had been considered
by the family court while deciding the quantum of maintenance thus she was not entitled to relief
under section 19 of the DV Act. In so far as the prayer for preventing alienation of assets was
concerned the Trial Court declined the same holding that whether the Respondent-wife had a
share holding in the company was a matter of trial and said relief could not be granted to her.
Observations of the Hon‟ble Court:


Cleary the scope of Section 20 of the DV Act is much wider than that of Section
125Cr.P.C.



While Section 125 Cr.P.C. talks only of maintenance, Section 20 DV Act stipulates
payment of monetary relief to meet the expenses incurred and losses suffered as a
result of the domestic violence including but not limited to loss of earning, medical
expenses, loss caused due to destruction, damage or removal of any property from
the control of aggrieved person.



Further, Section 20(1)(d) of the DV Act clearly provides that "In proceedings under
the DV Act, the magistrate may direct the Respondent to pay the maintenance to the
aggrieved person as well as her children, if any, including an order under or in
addition to an order of maintenance under section 125 Cr.P.C. or any other law for the
time being in force."



This clearly shows that an order under Section 20 DV Act is not restricted by an
order under section 125 Cr.P.C. The Trial Court clearly erred in not appreciating the
distinction between the two provisions and the reasoning was clouded by an
impression that the respondent/wife in the application under section 23 was only
seeking an order of maintenance, which was not the case.



In her application under section 23 of the DV Act, the respondent/wife had inter-alia
sought residence rights under Section 19 and protection under Section 18 apart from
the monetary relief under Section 20.
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Further, it was observed that proceeding under the DV Act and under section 125
Cr.P.C are independent of each other and have different scope, though there is an
overlap. In so far as the overlap is concerned, law has catered for that eventuality and
laid down that at the time of consideration of an application for grant of maintenance
under DV Act, maintenance fixed under section 125 Cr.P.C shall be taken into
account.

Sangita Saha V. Abhijit Saha & Ors.
2019 SCC OnLine SC 559
HEAD NOTE: Even when domestic violence is not proved against petitioner (wife),
maintenance to child cannot be denied.
Facts:The petitioner was the wife of the respondentNo.1. The respondent Nos.2 and 3 were the
Father-in-law and Mother-in-law. Respondent No.4 was the Sister-in-law, who was married.
The petitioner filed a case under the Act, 2005 seeking right of residence in the share
household and for maintenance to herself and her daughter. The Magistrate dismissed the case
filed by the petitioner dated 18.5.2013. The appeal filed by the petitioner was allowed by the
District Judge on 23.6.2014 by holding that the petitioner holds a right to accommodation in the
share household and maintenance of Rs.2,500/- for herself and Rs.4,000/- for the child. The
respondent filed a revision before the High Court, which was allowed. The High Court set aside
the order passed by the learned District Judge in the appeal by observing that the petitioner was
unable to establish any incident of torture or demand of money or physical violence. In that view
of the matter, the High Court was of the opinion that the petitioner was not entitled to any order
in her favour. It is pertinent to state that the High Court held that the petitioner was
entitled to claim residence in the shared household. But that entitlement is only in case she
establishes domestic violence, which she did not.
Hon‟ble Apex court observed that;


The finding recorded by the High Court were agreed with since there was absolutely
no evidence to prove domestic violence.
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However, the Apex Court opined that the child has to be paid maintenance at the rate
of Rs.4,000/- as was determined by the learned District Judge.

Bharat Bararia vs Priyanka Bararia
MANU/DE/1367/2017
HEAD NOTE: The monetary relief as provided under section 20 DV Act is different from
maintenance, which can be in addition to an order of maintenance under section 125
Cr.P.C.
Facts :The marriage between the petitioner and the respondent was solemnized on 26th August, 2010 as
per Hindu rites and customs and out of the wedlock one female child named Alisha was born on
17th February, 2013. Thereafter, on 15th December, 2012 the respondent was forced to leave the
matrimonial home with her minor daughter and she was completely dependent on her parents. It
was alleged by the respondent that the petitioners had neither taken her back nor made any
provision for her maintenance. It was further alleged that the petitioners have refused the
respondent to stay in her matrimonial home and subsequently, the respondent filed an application
under Section 12 along with an application under Section 23 (2) of the DV Act in the Court of
CMM, Patiala House Courts, New Delhi. The learned MM passed the order directing the
petitioners to pay maintenance of Rs.30,000/- per month (including Rs.6000/- being paid by the
petitioner no. 3 towards maintenance of baby Alisha) from the date of filing of the petition, and
further directed the petitioner No.3 to clear the arrears by certain date and to pay a sum of
Rs.5000/- p.m. towards the rent for the alternate accommodation of the respondent. Aggrieved
by the said order, the petitioners filed an appeal under Section 29 of the DV. The learned Special
Judge dismissed appeal of the petitioners for want of merit. Hence the present petition.
Observations of the Hon‟ble Court:

The monetary relief as provided under Section 20 DV Act is different from
maintenance, which can be in addition to an order of maintenance under Section
125 Cr.P.C. or any other law, and can be granted to meet the expenses incurred and

231

losses suffered by the aggrieved person and child of the aggrieved person as a result
of the domestic violence.


The question whether the aggrieved person, on the date of filing of the application
under Section 12 of DV Act was in a domestic relationship with the respondent is
irrelevant.



Sub-clause 2 of Section 23 of DV Act empowers the Magistrate to pass such interim
order as he deems just and proper therefore, it is well within the jurisdiction of the
Magistrate to grant the interim ex parte relief, if the Magistrate is satisfied that the
application prima facie discloses that the respondent is committing, or has committed
an act of domestic violence or that there is a likelihood that the respondent may
commit an act of domestic violence.



Furthermore, an act of domestic violence once committed, subsequent decree of
divorce will not absolve the liability of the respondent from the offence committed or
to deny the benefit to which the aggrieved person is entitled under the Domestic
Violence Act, 2005 including monetary relief under Section 20, Child Custody under
Section 21, Compensation under Section 22 and interim or ex parte order under
Section 23 of the Domestic Violence Act, 2005.



The Apex Court in V.D. Bhanot v. Savita Bhanot; (2012) 3 SCC 183, has observed
that the conduct of the parties even prior to the coming into force of the Protection of
Women from Domestic Violence Act, 2005 could be taken into consideration while
passing an order under Sections 18, 19 and 20 of DV Act thereof. The relevant
paragraph is reproduced as under:



Consequently, the instant petition filed by the petitioners was dismissed. The petition
was disposed of.The Trial Court was directed to dispose of the application under
Section 12 of DV Act filed by the respondent/wife as soon as possible and preferably
within a period of six months from the date of this judgment.
Sanjay Gulati Vs. Harsh Lata
MANU/PH/0323/2018

HEAD NOTE: The wife would be entitled to claim maintenance under Section 20 of the
Domestic Violence Act, even though she is already getting maintenance under Section 125
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of the Code of Criminal Procedure. There is no requirement for the aggrieved person, to
file an application under Section 127 of the Code of Criminal Procedure seeking
enhancement of maintenance and to prove that there are changed circumstances
Facts:
That the wife Harsh lata filed a petition under Section 12 of the Act claiming relief of
maintenance. The husband filed a petition for divorce before the Court at Fatehabad, which was
dismissed and the appeal against the said judgment was also dismissed by this High Court. Upon
notice, the husband appeared and alleged that the parties had been residing separately since the
year 2007 and, therefore, the instant petition filed after lapse of more than six years i.e. in the
year 2013, would be barred by the period of limitation.
Court observed that:


The other questions that arose for consideration was whether maintenance can be claimed
by the respondent-wife under the DV Act, in view of the fact that she is already receiving
maintenance under Section 125 of the Code of Criminal Procedure or a petition for
enhancement should be preferred under Section 127 of the Code of Criminal Procedure?



Being lawfully married, wife is entitled to seek maintenance under Section 125 of the
Code of Criminal Procedure. Similar provision has been made under the provisions of the
Act if it can be substantiated that there is 'economic abuse'.



It is trite to say that a husband is duty bound to maintain his wife. On careful examination
of Section 20 of the Domestic Violence Act which allows for monetary relief, section 20
(d) provides for maintenance to the aggrieved person as well as her children, if any,
which would be in addition to an order of maintenance under Section 125 of the Code of
Criminal Procedure, 1973 (2 of 1974) or any other law for the time being in force.



Section 26 further stipulates that any relief available under sections 18, 19, 20, 21 and 22
of the Act may also be sought in any legal proceedings before a civil court family court
or a criminal court and such relief may be sought in addition to thereto. Whereas section
36 clearly stipulates "Act not in derogation of any other law.-The provisions of this Act
shall be in addition to, and not in derogation of the provisions of any other law, for the
time being in force."
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A co-joint reading of the aforesaid Sections 20, 26 and 36 would clearly establish that the
provisions of the Domestic Violence Act are supplementary to provisions of other law
and,



Therefore, it was held that the wife would be entitled to claim maintenance under Section
20 of the Domestic Violence Act, even though she is already getting maintenance under
Section 125 of the Code of Criminal Procedure.



There is no requirement for the aggrieved person, to file an application under Section 127
of the Code of Criminal Procedure seeking enhancement of maintenance and to prove
that they are changed circumstances.



An aggrieved person can institute a petition under the Act, in addition to proceedings
under Section 125 of the Code of Criminal Procedure. However, the courts, while
deciding quantum of maintenance have to take into account the maintenance being
awarded to the aggrieved person under other provisions of law, be it under Section 125
Code of Criminal Procedure, Section 24 of the Hindu Marriage Act or any other
provisions applicable thereto, while awarding maintenance.

Mrs Neelam Manmohan vs Sri Manmohan Attavar Din
MANU/KA/2967/2018
HEAD NOTE: When the main concept of a 'shared household' under Section 2(s) of the
DV Act itself has not been proved, the question of paying monetary relief under Section 20
and compensation under Section 22 of the DV Act, also does not arise. Principle laid down
in Vellu Swamy case was reasserted.
Facts:


The petitioner got acquainted with the respondent who was already married, namely Late
Sri. Manmohan Attavar who was the Founder Chairman of Indo- American Hybrid
Seeds India Pvt. Ltd., (in short referred to as IAHS) and also a Padmashree awardee
during her official period in the year 1986, while she was working in the ICAR (Indian
Council of Agriculture Research) at New Delhi, as the respondent used to visit the said
office regularly in his official capacity, as a Founder Chairman of IAHS.
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Their relationship lasted for almost ten years and it had gone to such an extent that in the
year 1998 after some rituals like applying Kumkum, the respondent started visiting the
petitioner regularly and they started living together as husband and wife in Bangalore



It is stated that despite the said bondage between the two, always he had a voice over her.
As a result, he had also compelled her to resign her job at ICAR, so as to live with him at
Bangalore.



The petitioner claimed that she was in relationship with the respondent for nearly 15
years as husband and wife and they shared common household and their relationship was
in the nature of married couple.

The Hon‟ble court observed;
•

The sections namely Sections 17 and 19 of the DV Act would apply only if it is proved
that the petitioner had resided in a 'shared household' as defined in Section 2(s) of the DV
Act. But the petitioner has not failed completely that she had lived along with the
deceased respondent for a considerable period of time at a particular address, which was
in the knowledge of the neighbourers and other people who resided in that locality, it
cannot be said that she had lived along with the deceased respondent in a 'shared
household'. Hence, the question of providing the petitioner a residence by way of shared
household, does not arise.

•

When the main concept of a 'shared household' under Section 2(s) of the DV Act itself
has not been proved, the question of paying monetary relief under Section 20 and
compensation under Section 22 of the DV Act, also does not arise.

•

The court further observed that the respondent was already married and had two children,
who came up as legal representatives of the deceased respondent. But, in the evidence of
the petitioner herein and even in the documents produced by the petitioner, it was not
been specifically stated and also was not found in her evidence any proof relating to the
marriage of this petitioner and the first respondent i.e. late Manmohan Attavar and also
there was no evidence to prove the allegation that the present petitioner as well as late
Manmohan Attavar ever lived together and their relationship was in the concept of 'livein' relationship also.
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•

Domestic relationship means, the relationship between two persons who live or have at
any point of time, lived together in a shared household. This concept has not been
established by the petitioner even though she has been examined as PW-1 and also
produced several documents at Exhibits P1 to P94. Her evidence as well as the
documents which were placed by her have been appreciated by the court below and
petition was dismissed. The interpretation given to the 'domestic relationship' relating to
the petitioner as well as the first respondent late Manmohan Attavar in the instant case,
was not been established by the petitioner for seeking the relief under the provisions of
the Protection of Women From Domestic Violence Act, 2005.

Prakash vs. Deepa and Ors.
MANU/TN/2462/2015
HEAD NOTE: A previous order made under Section 125 of the Code is not a bar for an
aggrieved wife to approach a Magistrate under Section 20 of the Act, for monetary relief as
an additional relief of maintenance, provided subsequent to the passing of the earlier order
under Section 125 of the Code, the husband has committed domestic violence resulting loss
to the wife.
The Madras High Court made following observation:

If the wife wants to modify an order made under Section 125 of the Code, seeking
enhancement of the maintenance amount, the only option available for her is to file a
petition under Section 127 of the Code before the same Magistrate, who passed the
order.



The order made under Section 125 of the Code can be modified or varied only by the
same Magistrate, who passed the earlier order. An order made under Section 125 of
the Code for maintenance by one Magistrate cannot be varied or modified by a
Magistrate acting under Section 20 of the Act.



It should be noted that a monetary relief granted towards maintenance under Section
20 of the Act may be not in modification of the previous order for maintenance
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passed under Section 125 of the Code, but it may be in addition to the said order for
maintenance passed under Section 125 of the Code.


If an order has already been made under Section 125 of the Code for maintenance,
there can be no doubt that the wife had proved either neglect or refusal on the part of
the husband. If the wife wants an order under Section 20 of the Act, in addition to the
order under Section 125 of the Code, she has to prove fresh acts of the husband
constituting the domestic violence subsequent to the passing of the earlier order under
Section 125 of the Code.



She cannot rely on the acts of the husband constituting domestic violence, which
happened prior to the passing of the order under Section 125 of the Code.



For getting an order under Section 20 of the Act, in addition to the earlier order under
Section 125 of the Code, the wife should plead and prove that subsequent to the said
order made under Section 125 of the Code, the husband had caused domestic
violence and on account of the same, she had suffered loss and thus, she is entitled
for additional amount as maintenance.



Thus, it is manifestly clear that a previous order made under Section 125 of the Code
is not a bar for an aggrieved wife to approach a Magistrate under Section 20 of the
Act, for monetary relief as an additional relief of maintenance, provided subsequent
to the passing of the earlier order under Section 125 of the Code, the husband has
committed domestic violence resulting loss to the wife."

Juveria Abdul Majid Khan Patni Vs Atif Iqbal Masoori
MANU/SC/0861/2014
HEAD NOTE: It has been held that monetary relief under Section 20 DV Act is in addition
to maintenance under section 125 Cr.P.C.
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CHAPTER XVI
DOMESTIC INCIDENT REPORT
DEFINITIONS:
Section 2(e) "domestic incident report" means a report made in the
prescribed form on receipt of a complaint of domestic violence from an
aggrieved person.
Rule 5: Domestic incident reports.—
(1)Upon receipt of a complaint of domestic violence, the Protection Officer
shall prepare a domestic incident report in Form I and submit the same to
the Magistrate and forward copies thereof to the police officer in charge of
the police station within the local limits of jurisdiction of which the domestic
violence alleged to have been committed has taken place and to the service
providers in that area.
(2)Upon a request of any aggrieved person, a service provider may record a
domestic incident report in Form I and forward a copy thereof to the
Magistrate and the Protection Officer having jurisdiction in the area where
the domestic violence is alleged to have taken place.

NOTE: It is always debatable that whether DIR should be considered by the magistrate
while granting relief. Even there have been different views of Hon‟ble High Courts on the
said point. Some have stated that while granting the interim reliefs DIR is not necessary
but for deciding the case finally DIR should be considered by the Magistrate.
However, now it is settled that DIR is required to be consulted by magistrate if it is on the
file but in its absence the magistrate can grant interim, ex parte or any other final relief.
The judgments discussed below throw light upon the said issue.
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Ajay Kaul & ors. v. State of J&K
MANU/JK/0075/2019
HEAD NOTE: Before passing any order under section 12 of the Act, it is not mandatory
for the judicial magistrate to consider DIR i.e. „Domestic Incident Report‟.
Observation of Hon‟ble Court;


On a conjoint reading of Sections 9 and 12 of the DV Act, it is manifestly clear that it
is duty of the Protection Officer to work under the control and supervision of the
Magistrate and to perform duties imposed upon him by the Magistrate and in case, he
has received a complaint on domestic violence then to make a domestic incident
report and submit it to the Magistrate, as well as to forward copies of the complaint to
the Police Officer in charge of the police station within local limits of whose
jurisdiction, domestic violence is alleged to have been committed.



The proviso added to Section 12(1) of the DV Act is only to the effect that in case a
domestic incident report has been received by the Magistrate, the same shall be
considered before passing any order on an application received.



Section 12 of the DV Act per se does not hold that a Magistrate on receipt of
complaint is obligated to call for a domestic incident report, before passing any order
on an application. So it is not mandatory for a Magistrate to obtain a domestic
incident report before the Magistrate passes any order provided under various
section of Act; so receipt of domestic incident report is not a pre-requisite for
issuing a notice to the respondent.



Magistrate, on the basis of an application supported by affidavit, on being satisfied
can even grant ex parte orders in favour of the aggrieved person under Sections 18,
19, 20, 21 or 22 of the DV Act.



Proviso to Section 12(1) only stipulates that the Magistrate shall take into
consideration any domestic incident report received by him from the Protection
Officer or the service provider. Section 12(1) does not directly stipulate that a report
'shall' be called for, before any relief can be granted.
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Nandkishor vs. Kavita and Ors.
MANU/MH/0957/2009
HEAD NOTE: The trial court can grant relief under the Act without considering the
report of Protection Officer.
Observation of the court:


The point as regards calling of the report from the Protection Officer or Service
Provider is concerned one will have to interpret provisions of Section 12 of the
Act and the said interpretation has to be in favour of the person, who is in need of
maintenance and in particular interim maintenance.



Report from the Protection Officer or Service Provider has to be gathered and it
would assist the Court for the purposes of doing complete justice in the matter. At
the same time, it is expected that the trial Court has to pass an interim order as
early as possible.



If the trial Court, who is required to pass an interim order, keeps on waiting to
get the report of the Protection Officer or Service Provider, it would entail the
delay and the idea of considering the case of a needy person at the interim stage
will be actually defeated.



Therefore, the court observed that it is not necessary in each and every case to
obtain a report from the Protection Officer or Service Provider to decide
application for interim relief. If on the basis of record before the Court, the
Court is in a position to arrive at a just and proper conclusion, it will be open
for the Court to do so.



In the present case all the necessary material for consideration was available with
the magistrate thus application was dismissed
Shambhu Prasad Singh vs. Manjari
MANU/DE/2152/2012

HEAD NOTE: The question for consideration that came up was „Whether the Court can
initiate proceeding by serving notice even if no Domestic Incident Report has been
submitted to Magistrate?‟
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The Hon‟ble Delhi High Court held that;


The proviso to Section 12 obliges the court to take into consideration any domestic
incident report received by him from the Protection Officer or the service provider,
before passing any order on such application.



The plenitude of the jurisdiction conferred by Section 12 is in no way affected by the
proviso; all that it mandates is that before any order is made on an application (under
Section 12) the magistrate "shall" take into consideration "any" report made by the
Protection Officer.



It is one thing to say that Parliamentary mandate to the court is to take into consideration,
in every case, a protection Officers' report, as a precondition for exercise of jurisdiction
and entirely another to say that if "any" such report is available, it shall be considered.



If the Parliament had indeed mandated that in every case the Court was obliged to call for
a Protection Officer's report, and thereafter proceed with the complaint, the structure of
Section 12 would have been entirely different.



This would result in artificially curtailing what is otherwise a wide power.



Thus, in all cases where the magistrate is in receipt of the DIR, he must take the same
into consideration. This applies even at the stage of serving notice to the respondent.



However, where the DIR has not been prepared, or has not been submitted to the
Magistrate, he is under no obligation to call for the same for consideration as a
precondition to exercising his power, and making such orders as the justice and the
facts of the case may warrant.



The obligation to submit a DIR is imposed only upon the Protection Officers under
Section 9 of the D.V. Act and upon the Service providers under Section 10 of the Act.



The proviso to Rule 16(2) of the D.V. Rules, provides that the omission to file the DIR
by the Protection Officer or the Service provider, as the case may be, therefore, does not
deprive the aggrieved person from getting shelter at the shelter home.



Similarly, the proviso to Rule 17(2) stipulates that medical assistance from the medical
facility shall not be denied merely because the DIR has not been filed.



These provisions - contemplated under the Rules imply that Parliamentary intent is not
to make provision of relief under the Act subject to the filing of the DIR. The initiation
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of proceedings by serving a notice to the respondent can still be done, even if no DIR has
yet been submitted to the Magistrate.

SEE ALSO:
Harikisanji Changani Vs. Prema Shrinivas Changani
Criminal Application No. 564 of 2011 decided on 11th January, 2012 Delhi High Court :


It has been held that the Protection Officer‟s report is not mandatory and it is
discretionary for the Court to call for it. Since the format of the report is devised keeping
in view the exploratory aspects and approach of the Act.



The Protection Officer has to explore and retrieve

the

information

on

various

aspects included in the format and inquire or investigate into the ill treatment meted
out to the applicant. Various other connected matters would surface and the Protection
Officer would bring the reality on record.


There are various violated women who would claim protection under the Act.
They would not be equipped to draft an application showing all the particulars.
Therefore the court need not go into the format of report.
Abhiram Gogoi v. Rashmi Rekha Gogoi
MANU/GH/0388/2011 : (2011) 4 Gau LR 276,

It was held by Hon'ble Gauhati High Court that it is not mandatory for a Magistrate to obtain a
domestic incident report before the Magistrate passes a maintenance order under Section 18 of
the DV Act.
Jagdish Kumar Bakhri v. Manju Bakhri
2012 SCC Online P&H 395:
It has been observed that a bare perusal of Section 12 of the DV Act would signify that it is not
mandatory for the Court to call for domestic incident report on each and every date of hearing,
before passing any order. If no domestic report is received in the court, then in such eventuality,
there is no bar for the court to pass an order under Section 12 of the DV Act.
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CHAPTER XVII
ALTERNATIVE REMEDIES AND JURISDICTION OF THE FAMILY COURT
DEFINITION
Section 26. Relief in other suits and legal proceedings.(1) Any relief available under sections 18, 19, 20, 21 and 22 may also be
sought in any legal proceeding, before a civil court, family court or a
criminal court, affecting the aggrieved person and the respondent whether
such proceeding was initiated before or after the commencement of this Act.
(2) Any relief referred to in sub-section (1) may be sought for in addition to
and along with any other relief that the aggrieved person may seek in such
suit or legal proceeding before a civil or criminal court.
(3) In case any relief has been obtained by the aggrieved person in any
proceedings other than a proceeding under this Act, she shall be bound to
inform the Magistrate of the grant of such relief.
NOTE: Section 26 enables an aggrieved person /wife or children to claim reliefs under
section 18,19,20,21, and 22 of the Act as an additional relief and not as independent relief in
any proceedings in civil court or family court or criminal court in case those proceedings
are affecting the aggrieved person. Availability of alternative options for grievance
redressal would not deprive the aggrieved person of her right to approach under the Act.
M.A. Mony Vs M.P. Leelamma And Anr.
2007 CriLJ 2604, 2007 (2) KLJ 209
HEAD NOTE: Even if the monetary/compository claim is allowed under Section 12, such
payment has to be set off against the amounts due under the identical heads as per the
decree or order of any other Court. Therefore, it may not be correct to assume rigidly that
overlapping of claims must lead to the quashing of the proceedings under the DVA. The
said ground cannot also, in these circumstances, be held to be sufficient to non-suit the
respondent/wife. Also that the proceedings under section 12 cannot be transferred from
JMIC to Family Court.
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Facts:The first respondent in these petitions is admittedly the wife of the petitioner herein. The arriage
had taken place as early as on 8-11-1977.The parties were living separately from 11-4-1982.That
two petitions were pending before the Family Court at Kottayam. The first is for divorce filed by
the petitioner herein and the second is an Original Petition claiming an amount of Rs. 36,55.000/under various heads by the first respondent against the petitioner.
There were other reliefs also claimed in the said petition before the Family Court.While those
petitions were pending before the Family Court, the Protection of Women from Domestic
Violence Act, was enacted by the Parliament and rules were framed.The 1st respondent/wife
herein, in these circumstances, filed C. M. P. No. 33 of 2007 before the Judicial First Class
Magistrate-Ill, Kottayam claiming reliefs under Sections 19, 20 and 22 of the DVA. An
application in the prescribed form-II was filed under Section 12 of the DVA claiming said
reliefs.
The petitioner/husband received notice issued by the learned Magistrate. The petitioner had
appeared before the learned Magistrate. After entering appearance, the petitioner came straight to
this Court and filed the said petitions.Transfer petition No. 6 of 2007 was filed by the petitioner
to transfer the file of the J. F. C. M.-III, Kottayam to the Family Court, Kottayam at Ettumanoor,
where the above said Original Petitions between the parties are pending. File of the J. F. C. M.III, Kottayam was filed by the petitioner for quashing all proceedings initiated by the first
respondent by filing an application under Section 12 of the DVA claiming reliefs under Sections
19, 20 and 22 of the Act.
It was observed by the Hon‟ble Court on alternative claims that;


The scheme of the Act does appear to contemplate such overlapping of claims made
before the other Courts and the Court (Magistrate) under the DVA. For this, court
referred to section 12, 19, 20, 22 and 26 of the Act.



The proviso to Section 12(2) makes the position amply clear that “… Provided that
where a decree for any amount as compensation or damages has been passed by any
Court in favour of the aggrieved' person, the amount, if any, paid or payable in
pursuance of the order made by the Magistrate under this Act shall be set off
against the amount payable under such decree and the decree shall notwithstanding
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anything contained in the Code of Civil Procedure, 1908 (5 of 1908), or any other
'law for the time being in force, be executable for the balance amount, if any, left
after such set off.”


Even if the monetary/compository claim is allowed under Section 12, such payment
has to be set off against the amounts due under the identical heads as per the decree
or order of any other Court. Therefore, it may not be correct to assume rigidly that
overlapping of claims must lead to the quashing of the proceedings under the DVA.
The said ground cannot also, in these circumstances, be held to be sufficient to nonsuit the respondent/wife.



That notwithstanding the option to claim identical relief elsewhere, the jurisdiction
of the Magistrate under the DVA is not ousted.



The option clearly vests with the claimant/ aggrieved woman. If wife exercise her
statutory right to claim the amount under Section 12 read with Sections 20 and 22
of the DVA it will not lead to quashing of proceedings.

Observation of Hon‟ble Court on transfer application


The Protection of Women from Domestic Violence Act, 2005 is a piece of legislation
brought in by the Parliament as the Parliament felt that the civil law does not provide
reliefs to a victim woman subjected to domestic violence.



It is in these circumstances, to provide for a remedy under the civil law for protection
of women from being victims of domestic violence that the DVA was brought in by
the Parliament.



It will be apposite to take note of the fact that though it is a piece of civil law,
evidently in the interests of expedition and to cut down procedural delays, the forum
provided for enforcement of rights under DVA is that of the Magistrate Courts
constituted under the provisions of the Cr. P.C.



A reading of the Introduction, Statement of Objects and Reasons and Preamble etc.
makes the position absolutely clear. There is no provision anywhere in the Act which
permits or authorizes transfer of a petition filed under Section 12, which is pending
before the Court of a Magistrate to any other Court.
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Powers under the Cr. P.C. do not evidently clothe superior Courts with power to
transfer a proceeding pending before a criminal Court to any other civil Court.



Though the rights created and the reliefs granted under the DVA are essentially civil
in nature, significantly there is no provision in the Act for transfer of such a civil
claim pending before the Magistrate to any other civil Court.



In the absence of specific provisions to that effect, I am of the opinion that the
superior Courts do not have the power to transfer a petition under Section 12 pending
before the Magistrate to any civil Court or Family Court as the case may be.



Such a power if inferred or assumed would virtually deprive the aggrieved woman of
the right to expeditious procedure for enforcement of her civil rights under the DVA
through the structures established under the Code of Criminal Procedure, which the
Parliament in its wisdom had conferred on her.



Though under Section 7(2)(b), the Family Court is clothed with authority to deal with
matters, which, under any other law the Family Court can consider, it is significant
that the Family Court is not invested with any power to deal with an application under
Section 12 of the DVA.



That reliefs under Sections 18 to 22 can be claimed before the Family Court in any
other proceedings is a world different from the contention that a petition
under Section 12 can be considered and disposed of by the Family Court.



There is nothing in the language, scheme or purport of the DVA, which can even
remotely suggest that a Civil Court or Family Court is competent to deal with an
application under Section 12 and grant reliefs under Sections 18 to 22 in such
application under Section 12.



Of course, the Family Court and the Civil Court have the jurisdiction in a proceedings
pending before it to grant the reliefs under Sections 18 to 22 of the DVA also. But
certainly there is no power for the Family Court or Civil Court to deal with an
application under Section 12.



They cannot entertain an application under Section 12 neither when it is originally
filed before them nor can the superior Courts entertain any jurisdiction to transfer
such petition under Section 12 pending before the Magistrate to such Civil or Family
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Court so that such Court can entertain jurisdiction to deal with an application
under Section 12


The decision of the Legislature to confer the right to redressal through the criminal
Court cannot obviously be denied to or taken away from an aggrieved woman by such
an order of transfer by the superior Court



That wife can claim the reliefs under the DVA through the civil Court also is no
reason to deprive her of the vested statutory right of procedure to claim enforcement
through the Criminal Court



The scheme of the Act does appear to contemplate such overlapping claims made
before the other Courts and the. Court (Magistrate) under the DVA which is clear
from proviso to Section 12(2).



Even if the monetary/compository claim is allowed under Section 12, such payment
has to be set off against the amounts due under the identical heads as per the decree or
order of any other Court. Therefore, it may not be correct to assume rigidly that
overlapping of claims must lead to the quashing of the proceedings under the DVA.
The said ground cannot also, in these circumstances, be held to be sufficient to nonsuit the 1st respondent.



The option clearly vests with the claimant/ aggrieved woman. That she has exercised
her statutory right to claim the amount under Section 12 r/w. Sections 20 and 22 of
the DVA cannot obviously lead to quashing of proceedings.

Note: The upshot of the above discussions is that the petitioner is not entitled for the relief
of transfer of proceedings under section12 from JMIC to Family Court.
Richa Arya Vs St of NCT Delhi
2016 (2) RCR (Crl) 406 (DEL)
HEAD NOTE: Interim maintenance to the wife cannot be refused on the ground that wife
was being paid maintenance pendent-lite under section 24 HMA.
It was observed:


It is not necessary that relief available under Sections 18, 19, 20, 21 and 22 can only be
sought for in a proceeding under the Domestic Violence Act, 2005. Any relief available
under the aforesaid provisions may also be sought for in any legal proceeding even before
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a civil court and Family Court, apart from the criminal court, affecting the aggrieved
person whether such proceeding was initiated before or after the commencement of the
Act which is apparent from section 26 of the Act.

Juveria Abdul Majid Khan Patni vs. Atif Iqbal Mansoori and Anr.
( 2014 ) 10 SCC 736
HEAD NOTE: The monetary relief as stipulated under Section 20 is different from
maintenance, which can be in addition to an order of maintenance under Section 125
Cr.P.C or any other law.
Held;


The monetary relief as stipulated under Section 20 is different from maintenance, which
can be in addition to an order of maintenance under Section 125 Cr.P.C or any other law.



Such monetary relief can be granted to meet the expenses incurred and losses suffered by
the aggrieved person and child of the aggrieved person as a result of the domestic
violence, which is not dependent on the question whether the aggrieved person, on the
date of filing of the application under Section 12 is in a domestic relationship with the
respondent.
S vs J
CM(M) 750/2017 & CM No.25674/2017: Delhi High Court: DOD 17 April 2018

HEAD NOTE: The Family Court is empowered to formulate its own procedure for
disposal of the petitioner's application under D.V. Act. In that view of the matter, it is not
mandatory for the Family Court to follow Cr.P.C.
Facts:


The petitioner challenged the order whereby the Family Court dismissed the petitioner's
application under Order XIV Rule 5 of the Code of Civil Procedure, 1908 for framing of
additional issues.



On 10th April, 2013, the petitioner instituted a petition for dissolution of marriage on the
ground of cruelty under Section 13(1) (i) (a) of the Hindu Marriage Act, 1955. Along
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with the aforesaid petition, the petitioner also filed an application under Section 26 of
D.V.Act seeking reliefs under Sections 18, 19, 20, 21 and 22 of the D.V. Act.


On 27th March, 2015, the Family Court framed the following issues:
a) Whether the petitioner was treated with cruelty by the respondent after
solemnization of marriage?
b)



Relief?

On 27th October, 2016, the petitioner filed an application under Order XIV Rule 5 of the
C.P.C. for framing additional issues with respect to the reliefs sought by the petitioner in
the application under Section 26 of the D.V. Act.



On 28th March, 2017, the Family Court dismissed the application on the ground that the
proceedings under Section 26 of the D.V. Act shall be governed by Cr.P.C. which does
not provide for framing of issues and therefore, the additional issues cannot be framed.

Observation of the Hon‟ble Court:


Act was enacted to provide a remedy in civil law for protection of women from being
victims of domestic violence. The Supreme Court observed that the reliefs under Sections
18 to 22 can be sought in any legal proceedings pendings before a Civil Court, a Family
Court or a Criminal Court.



Thus the Hon‟ble Court laid down following principles (summaried principles)
a) D.V. Act provides a remedy in civil law for the protection of victims of the domestic
violence as noted in the Statement of Object and Reasons.
b) The aggrieved person can file the application for the reliefs under the D.V. Act to the
Magistrate under Section 12 of the D.V. Act. 9.3. If any suit or other legal
proceedings affecting the aggrieved person are pending before a Civil Court, Family
Court or Criminal Court, Section 26 gives an option to the aggrieved person to
approach such Court for reliefs under the D.V. Act. However, no independent
application is maintainable before the Civil Court or Family Court, if no proceedings
are pending before them affecting the aggrieved person and the respondent.
c) The Civil Court, Family Court or Criminal Court dealing with the application under
Sections 18 to 22 of the D.V. Act can formulate its own procedure under Section
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28(2) of the D.V. Act. The word 'Court' in Section 28(2) of the D.V. Act includes
Civil Court, Family Court as well as the Criminal Court.
d) The Court shall formulate the procedure after completion of pleadings in an
application under Section 26 of the D.V. Act. 9.6. After completion of pleadings, the
concerned Court shall consider whether evidence is necessary to adjudicate the
application under the D.V. Act and if so, the Court shall frame the issues and record
the evidence. However, if no evidence is considered necessary, the Court shall list the
application for hearing.


In the present case, the Family Court dealt with the petition for dissolution of marriage
filed by the petitioner under Section 13(1) (i) (a) of the Hindu Marriage Act, 1955 and
therefore, the petitioner's application under Section 26 of the D.V. Act seeking reliefs
under Section 18, 19, 20, 21 and 22 of the D.V. Act is maintainable before the Family
Court.



The Family Court is empowered to formulate its own procedure for disposal of the
petitioner's application under D.V. Act. In that view of the matter, it is not mandatory
for the Family Court to follow Cr.P.C.

Kunapareddy v. Kunapareddy Swarna Kumari
(2016) 11 SCC 774:
HEAD NOTE:

In the present case the Supreme Court considered the nature of

proceedings under the D.V. Act and held that Section 28(2) of the D.V. Act empowers the
Court to lay down its own procedure and the Magistrate dealing with the D.V. Act is
empowered to allow the amendment of the application.
Observations of the Hon‟ble Court:


Whereas proceedings under certain sections of the D.V. Act as specified in subSection (1) of Section 28 are to be governed by the Code, the Legislature at the
same time incorporated the provisions like sub - Section (2) of section 28 as well
which empowers the Court to lay down its own procedure for disposal of the
application under Section 12 or Section 23(2) of the D.V. Act.
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This provision has been incorporated by the Legislature keeping a definite
purpose in mind.
Nidhi Kaushik v. Union of India,
(2013) 203 DLT 722,

HEAD NOTE: Reliefs under Sections 18 to 22 of the D.V. Act can be sought in a Civil
Court, a Family Court or a Criminal Court and the concerned Court can formulate its own
procedure under Section 28(2) of the D.V. Act.


Nature of proceedings under D.V. Act 19.1 D.V. Act was enacted to provide a
remedy in civil law for the protection of woman from being victims of the
domestic violence as noted in the Statement of Object and Reasons.



The object of the D.V. Act appears to be that Section 498A IPC dealing with the cruelty
to the women is not an appropriate remedy because with the arrest of the husband and his
family members, leads to such acrimony that it becomes difficult for the parties to live
together again.



Secondly, there was no provision to protect the women from further cruelty and to protect
her being outstayed from matrimonial home. D.V. Act empowers the Magistrate to pass a
protection order and appoint a protection officer to protect the women from further
violence.



The Magistrate is also empowered to pass an injunction order to restrain the women from
being thrown out from her matrimonial home. The Magistrate is also empowered to pass
appropriate orders for maintenance and compensation to the women.



In proceedings under Section 12 of the D.V. Act, the Magistrate is empowered to award
the reliefs under Sections 8 to 23 of the Act. Since the proceedings under Section 12of
the D.V. Act are civil in nature, it does not aggravate the situation which happens with
the arrest of the husband and his family members under Section 498A IPC. The breach of
the protection order under Section 18 amounts to an offence under Section 31 of the D.V.
Act.



However, if there is no breach of the protection order under Section 18, the proceedings
remain civil in nature.
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The proceedings under Sections 12 and 18 to 23 of D.V. Act are purely civil in nature.
The reliefs under Sections 18 to 22 of the D.V. Act can be sought in the Civil Court,
Family Court or Criminal Court as they are civil in nature and have nothing to do with
the conviction for any offence as provided in Section 26(1) of D.V. Act.



The Court dealing with proceedings under Sections 12, 18 to 23 can formulate its own
procedure under Section 28(2) of the D.V. Act. Thus, any departure from the provisions
of Code of Criminal Procedure does not vitiate the proceedings initiated under Section
12.



Section 31 of the Act provides for punishment only if a person commits breach of
protection order passed under Section 18 or an order of interim protection passed under
Section 23 of the Act.



Thus, commission of acts of domestic violence by themselves do not constitute any
offence punishable under the Act and it is only the breach of the order passed by the
Magistrate either under Section 18 or under Section 23 of the Act which has been made
punishable under Section 31 of the Act.



No criminal liability is thus incurred by a person under this Act merely on account of his
indulging into acts of domestic violence or depriving a woman from use of the shared
household. It is only the reach of the orders passed under Sections 18 and 23 of the Act,
which has been made punishable.

Rattan Deep v. Sushma
2016 (2) RCR (Civil) 798 (Delhi):
HEAD NOTE: Reliefs under Sections 18 to 22 of the D.V. Act can be sought in any legal
proceedings before a Civil Court, a Family Court or a Criminal Court.
The Hon‟ble Court made following Observations:


Under Section 26 of the P.W.D.V. Act, 2005, it was open to the respondent to seek any
relief available under Sections 18 to 22 of the enactment in "any legal proceeding before
a Civil Court, Family Court or a Criminal Court" affecting the aggrieved person and the
respondent.
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Bipin Prataprai Bhatt v. Union of India
(2010) 3 GLH 276,
HEAD NOTE: Reliefs under Sections 18 to 22 of the D.V. Act can be sought even from a
Civil Court as provided in Section 26 as the reliefs are civil in nature.

Observations of the Hon‟ble Court;


From Sec.26(1) of Domestic Violence Act, it will be evident that the aggrieved
person can ask for relief in other suits and legal proceedings as available u/Secs.
18, 19, 20, 21 and 22 of the said Act.



Sec. 18 empowers the Magistrate to pass a protection order prohibiting
respondents from committing any act of domestic violence, aiding or abetting in
the commission of acts of domestic violence, entering a place of employment of
the aggrieved person, etc.



Under Sec.19, the Magistrate, on being satisfied that domestic violence has taken
place, may pass a residence order restraining the respondents from dispossessing
or in any other manner disturbing the possession of the aggrieved person from the
shared household, irrespective of legal or equitable interest of women in the
shared household, etc.



Sec. 20 deals with monetary reliefs which empowers the Magistrate to direct the
respondents to pay to the aggrieved women to meet the expenses incurred and
losses suffered by aggrieved person and any child of the aggrieved person as a
result of the domestic violence.



Under Sec.21, the custody order of the child or children of the aggrieved person
or the person making an application on her behalf can be passed by a Magistrate.
Under Sec.22, the Court is also empowered to pay compensation.



Sec.23 empowers the Magistrate to grant interim and ex-parte orders; including
the power vested u/Secs. 18, 19, 20, 21 and 22 of the Domestic Violence Act. All
the aforesaid reliefs can be granted under other suits and legal proceedings in
view of Sec.26 of the Domestic Violence Act.
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From the aforesaid provisions of Domestic Violence Act, it will be evident that
the reliefs granted are civil in nature and have nothing to do with the conviction
for any offence.



From the aforesaid provisions, it will be evident that Art.20(1) is attracted only in
the matter of conviction for any offence and it do not relate to civil relief as may
be granted without any conviction.



As is evident that Secs. 18 to 22 of the Domestic Violence Act relate to relief,
which can be sought for even from civil court and they are civil in nature, the
petitioner cannot derive the advantage of Art.20 (1) of the Constitution to
challenge the validity of Sec.26 of the Act.

Jaydipsinh Prabhatsinh Jhala v. State of Gujarat,
2010 CriLJ 2462,
HEAD NOTE: The Magistrate is empowered to recall the summons in view of Section 28(2)
of the D.V. Act which empowers the Court to lay down its own procedure.
Relevant portion of the said judgment is reproduced hereunder.
"Second question is the nature of proceedings that the Magistrates conduct under
the Act and the procedure that has to be adopted for the same. In other words,
question is whether the proceedings under the Act are strictly of criminal nature…
For the purpose of securing justice to such oppressed women, who complain of
domestic violence, wide powers are given to the Magistrate permitting him to
pass appropriate orders, which the Magistrate can pass in an application under
sub-section (1) ofsection 12 of the said Act. Said powers include passing an order
for residence to an aggrieved person or even removing the respondent from the
shared household. Such powers include grant of monitory relief and
compensation, powers of handing over the custody of children to the aggrieved
person. The Act specifically empowers the Magistrate to pass such orders by way
of interim direction or even ex-parte interim orders. Section 26of the Act as
already noted permits the Civil Court, Family Court or Criminal Court, where any
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legal proceeding are pending to grant any of the reliefs available under Sections
18 to 22 of the said Act. Though Section 28 of the Act provides that all
proceeding under Sections 12 and 18 to 23 and for the offence under Section 31
of the said Act shall be governed by the provisions of the code of criminal
procedure, 1973, sub-section (2) of section 28 clearly provides that nothing
contained in sub-section (1) shall prevent the Court from laying down its own
procedure for disposal of an application under Section 12 or under sub-section (2)
of Section 23 of the said Act. In other words, though procedure to be followed in
the said proceedings is that provided under the Code of Criminal Procedure, the
Magistrate can still lay down his own procedure while dealing with the
applications under sub-section (1) of section 12 or while considering grant of
interim or ex-parte ad-interim relief orders under sub-section (2) of Section 23 of
the Act. Thus whole purpose of this legislation appears to be to provide for a
smooth machinery to ensure justice to oppressed women by cutting through legal
red-tapism and passing such orders as may be found necessary in the interest of
justice in the facts of the case.
In so far as the second question is concerned, introduction to the objects and
reasons provides that in order to provide a remedy in civil law, Bill is introduced
in the Parliament. Again in Para Nos.2 & 3 of the objects and reasons also, it is
stated that existing civil law does not address to the phenomenon of domestic
violence and, therefore, to provide a remedy under civil law to protect a woman
from being victim of domestic violence, the Bill is introduced. Predominantly
thus aim of the legislature is to provide civil remedies to a woman who is
subjected to domestic violence.
Apart from the statement of objects and reasons even the different provisions
contained in the Act make it clear that predominantly the rights and remedies
created under the Act are in the nature of civil rights. Barring Sections 31 and 33,
which provide for penalty for breach of protection order and Protection Officer
not discharging his duties respectively, there are no other penal provisions in the
Act. On the other hand, the act provides for remedies to a woman subjected to
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domestic violence, empowers the Magistrate to pass variety of orders to make
such remedies effective. All these proceedings are in the nature of civil remedy.
It is true that the procedure to be adopted by the Magistrate while dealing with the
application under Section 12 of the Act and other provisions are governed by the
provisions of the Code of Criminal Procedure as provided under sub-section (1) of
section 28 of the Act. However, under sub-section (2) of Section 28 of the Act, it
is clarified that the Magistrate while disposing of the application under Section 12
of the Act or under sub- section (2) of Section 23 of the Act may also lay down
his own procedure for disposal.
In view of the nature of the proceedings before the Magistrate and in view of the
procedural flexibility provided by the legislature to the Magistrate in deciding the
applications under Section 12(1) of the Act, it cannot be stated that the Magistrate
is bound by the straight jacket formula or procedure laid down under the Code of
Criminal Procedure. In a given case, it would be open for the Magistrate to make
deviation there from as may be found necessary in the interest of justice."

SEE ALSO
Rajkumar v. Sarita,
2009 (1) Mh.L.J. 466
In the given case, the Bombay High Court held that reliefs under Sections 18, 19, 20, 21, and 22
of the D.V. Act can be sought in any legal proceedings before a Civil Court, Family Court or a
Criminal Court, affecting the aggrieved person and the respondent; whether such proceeding was
initiated before or after the commencement of this Act. Relevant portion of the judgment is
reproduced hereunder:"Reading of the aforesaid provisions would go to show that Section 26 provides
that any relief available under Sections 18, 19, 20, 21 and 22 can also be sought in
any legal proceedings, before a Civil Court, Family Court or a Criminal Court,
affecting the aggrieved person and the respondent; whether such proceeding was
initiated before or after the commencement of this Act."
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Sudhannya K.N. v. Umasanker Valsan,
(2013) 1 KLT 375
The wife filed the petition before the Family Court under Section 18(2) of the Hindu Adoption
and Maintenance Act, 1956 for past maintenance. In the aforesaid proceedings, the wife filed an
application under Section 26 of the D.V. Act seeking reliefs under Section 18 and 19 of the D.V.
Act. The Family Court dismissed the application holding that it does not have the jurisdiction to
pass an interim order under Section 18 and 19 of the D.V. Act. The Gujarat High Court held that
the Family Court had the power to pass an interim order. The relevant portion of the said
judgment is reproduced hereunder:"In our opinion Section 26 of the D.V. Act gives option to the aggrieved person,
the beneficiary of the legislations, to approach either the Magistrate under Section
12 of the Act or the Family Court if the person needs the reliefs contemplated
under Sections 19, 19, 20, 21 and 22 of the D.V. Act.
The power to grant interim orders should be conceded to all courts having power
to pass final orders as the very purpose of passing the interim orders is to prevent
a situation of the final order becoming meaningless.
…We set aside the impugned order and hold that the Family Court has power in
view of Section 26 of the D.V. Act to pass interim protection orders as well as
interim residence orders"

Smt. Kumah Behera v. State of Orissa and Ors.
MANU/OR/0531/2009 : (2010 (1) KLT OnLine 1102 (Ori.) : AIR 2010 Orissa 68):
HEAD NOTE: Here in it was observed by the Hon‟ble Court that , Family Court can grant
any relief available under Ss. 18 to 22, if such reliefs are sought in a pending proceeding.
However, for an independent proceeding seeking relief under Ss. 18 to 22, only concerned
Magistrate has jurisdiction as per provisions of Ss. 26 and 27 of the D.V. Act.
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Ambreen Akhoon v. Aditya Aum Paudwal and Ors.
MANU/MH/1865/2015 : (2016 (1) KLT OnLine 2583 (Bom.) : 2016 CriLJ 141):
HEAD NOTE: In the given case, Bombay High Court held that, S. 26 of the D.V. Act
enables a party to seek relief available under Ss. 18 to 22 of the D.V. Act in any legal
proceeding before the civil court or Family Court or criminal court affecting the aggrieved
person, whether such proceeding was initiated before or after the commencement of the
D.V. Act. It was held that sub-ss. (1) and (2) of S. 26 presupposes that, there should be a
suit or legal proceeding pending before the Civil or criminal Court wherein the relief under
the D.V. Act also can be sought in addition to relief. It was held that the scope of S. 26 of
the D.V. Act was that, same relief under Ss. 18 to 22 can be the subject matter of any other
proceeding pending before the Family Court along with other reliefs sought.

Raju Narayana Swamy v. Beena M.D
MANU/KE/0103/2017 : (2017 (1) KLT 661 : 2017(1) KHC 607):
HEAD NOTE: It was herein clarified that the Family Court will have jurisdiction under
the D.V. Act to grant relief to the victim of domestic violence, only if, there is an existing
legal proceeding and the application under Section 26 of the Act seeking relief under
sections 18 to 22 is filed in that proceeding.

Neethu Singh v. Sunil Singh
(2007 (4) KLT OnLine 1202 (Chhatt.) : AIR 2008 Chhatt. 1):
HEAD NOTE: Here in the court observed that under S. 26 of the D.V. Act, an option has
been given to the aggrieved person to avail reliefs available to her under Ss. 18 to 22 in a
legal proceeding pending in a civil court, criminal court or family court in addition to filing
of the application under S. 12. An application under S. 12 cannot be filed before the Family
Court because, as per the scheme of the Act application under S. 12 of the Act, 2005 has to
be filed before the Magistrate competent to entertain the application.
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CHAPTER XVIII
JURISDICTION OF MAGISTRATE COURT
DEFINITION:
Section 27. Jurisdiction.(1) The court of Judicial Magistrate of the first class or the Metropolitan Magistrate, as the
case may be, within the local limits of which(a) The person aggrieved permanently or temporarily resides or carries on business
or is employed; or
(b) The respondent resides or carries on business or is employed; or
(c) The cause of action has arisen,
shall be the competent court to grant a protection order and other orders under this Act
and to try offences under this Act.
(2) Any order made under this Act shall be enforceable throughout India.

NOTE: For the purpose of present Act the application can be filed at a place where the
aggrieved person is permanently or temporarily residing, the cause of action has arisen and
also the respondent is residing and carrying out business. In this section it is the word
„temporary residence of aggrieved person‟ which has created confusion but the judgments
discussed below have put the controversy at rest. The word „temporary residence of the
aggrieved person‟ has been clearly dealt with.

Ajay Kaul & ors. v. State of J&K
MANU/JK/0075/2019
HEAD NOTE: The temporary residence means where an aggrieved person is compelled to
take shelter or to take job or do some business, in view of domestic violence within her
matrimonial home and Section 27 of the DV Act permits a Court to entertain a complaint
of a person residing temporarily within its jurisdiction.
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Facts:
The petitioners forwarded following peals for territorial jurisdiction
a) That The Jammu And Kashmir Protection of Women from Domestic Violence Act, 2010
is a State Act. The jurisdiction of the adjudicatory authorities is confined to the incidents
of domestic violence taking place within the State.
b) The incidents of domestic violence giving cause of action outside the State of J&K can be
adjudicated under the provisions of the similar provisions under the Act operating outside
the State of J&K.
Observations of the Hon‟ble Court:
After quoting the section 27 of the Act it was observed that;


Only such courts are competent to entertain a complaint where the aggrieved
person/respondent permanently or temporarily resides or carries on business
or is employed, or where cause of action arises.



The expression “temporary resides” in Section 27 implies something more than a
causal stay and implies some concrete intention to stay at a particular place.



The temporary residence means where an aggrieved person is compelled to take
shelter or to take job or do some business, in view of domestic violence within her
matrimonial home. Temporary residence so includes a place where an aggrieved
person was compelled to reside in view of commission of domestic violence.



Section 27 of the DV Act permits a Court to entertain a complaint of a person
residing temporarily within its jurisdiction. Needless to say that after being
subjected to domestic violence, it may not be possible for a woman to reside within
the same jurisdiction as where the incident of domestic violence occurred and
would shift and relocate to a place where she can reside/pick up a job or has some
support, be it with her parents or near kith and kin.



In the instant case, the aggrieved wife was residing with her parents at Udhampur,
which is natural residence of victim after she was thrown out of her matrimonial
house. So in terms of section 27 of Act, CJM had jurisdiction to entertain the petition
under section 12 of Act.
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Another argument of counsel for petitioners was that magistrate has no power to direct the
petitioners to allow the wife (aggrieved) to share the accommodation at Flat in Noida, because
property is situated outside State to which this Act has no application. On this the Hon‟ble Court
made following observations;


The said argument was held to be without any basis. From bare perusal of section
23, it is evident that this section of Act empowers the magistrate to grant ex-parte
interim relief/s as magistrate deems just and proper during pendency of application
under section 12 of Act.



Section 23 of Act consists of two parts;
a. section 23(1) empowers Magistrate to pass ex-parte interim order during
pendency of main petition under section 12 of Act;
b. section 23 (2) empowers magistrate to pass ad-interim order during
pendency of interim petition under section 23(1)of Act.



The purpose of this section is to save the victim from vagrancy, continuous
harassment, dispossession of victim from place of residence or share hold, alienation
of such place of residence or shared household etc.



If the Magistrate is satisfied that an application prima facie discloses that the
respondent is committing, or has committed an act of domestic violence or that there
is a likelihood that the respondent may commit an act of domestic violence, he may
grant an ex parte order on the basis of the affidavit in such form, as may be
prescribed, of the aggrieved person under section 18, section 19, section 20, section
21 or, as the case may be.



From bare perusal of these relevant sections, it is evident that magistrate has been
vested with power to pass appropriate order of residence in shared household as well
as order of monetary relief.



This depends upon facts of each case. The argument of counsel for petitioner that
residence order cannot be passed with regard to property which is situated outside
State, was found not to be tenable. As in the DV Act there is nothing which debars
the magistrate to pass such order with regard to property situated outside State. The
aim and objects of the said Act can be gathered from the language used in preamble
which says that " An Act to provide for more effective protection of the rights of
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women guaranteed under the Constitution, who are victims of violence of any kind
occurring within the family and for matters connected therewith or incidental
thereto". If it is held that magistrate cannot pass order with regard to property
situated outside State, then very purpose of Act would be defeated.

Rabindra Nath Sahu And Another vs Smt. Susila Sahu
MANU/OR/0508/2016
HEAD NOTE: Even if for a temporary period of time, an aggrieved person is residing at a
place, she can seek relief under the 2005 Act by filing an appropriate application before the
competent court within the local limits whose jurisdiction such place situates.
Facts:
An application seeking transfer of Case from the Court of S.D.J.M., Phulbani to the Court of
S.D.J.M.,Berhampur. The petitioners were the son and daughter-in-law of the opposite party.
The opposite party filed an application under section12 of the Act, 2005 in the Court of S.D.J.M.,
Phulbani against the petitioners seeking reliefs under the Act which was registered as Misc. Case
No.3 of 2016. It was the case of the opposite party that the petitioners subjected her to physical
and mental cruelty and drove her out of the house for which she was constrained to take shelter
in the house of her elder daughter. This application under section 407 of Cr.P.C. was filed by the
petitioners seeking for transfer of Misc. Case pending in the Court of S.D.J.M., Phulbani to the
Court of S.D.J.M., Berhampur

Observations of the Hon‟ble Court:
 The legislature in its wisdom has provided that jurisdiction can be invoked by an
'aggrieved person' before the competent Court on the basis of temporary residence.
 The word “temporarily" means lasting, existing, serving for a time onlywhich is not
permanent.
 A temporary residence is a temporary dwelling place of the aggrieved person who
has for the time being decided to make that place as her home.
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 An aggrieved person who has lost her matrimonial home due to domestic violence
and was not even allowed to stay at her ancestral house or at her father's place for
some reason or the other and is compelled to take residence, though temporarily,
either with one of her relatives or with one of her friends at a place where the
domestic violence was not committed can invoke the jurisdiction of the Magistrate
within whose local limits such place of temporary residence situates.
 The temporary residence includes place where the aggrieved person was compelled
to reside in view of commission of domestic violence. She may not have decided to
reside there permanently or for a considerable length of time but for the time being.
 A place where the aggrieved person has gone on a casual visit, a lodge or hostel
or a guesthouse or an inn where she stays for a short period or a residence at a
place simply for the purpose of filing a case against another person cannot be a
place which would satisfy the term “temporarily resides" as appears insection 27.
 The legislature has

provided

the aggrieved

women who are financially,

economically or physically abused wide options to institute a case
suited

their

convenience,

comfort

which

best

and accessibility. Section 2(i)of 2005 Act

indicates "Magistrate" means the Judicial Magistrate of the First Class, or as the case
may be, the Metropolitan Magistrate, exercising jurisdiction under the Code of
Criminal Procedure, 1973 (2 of 1974) in the area were the aggrieved person resides
temporarily or otherwise or the respondents resides or the domestic violence is
alleged to have taken place.
 Thus even if for a temporary period of time, an aggrieved person is residing at a
place, she can seek reliefs under the 2005 Act by filing an appropriate application
before the competent Court within the local limits whose jurisdiction such place
situates.
 Since in the application under Section 12 of the 2005 Act, the opposite party who
was the aggrieved person mentioned her present address as Nadikhanda Sahi,
Phulbani and where she was staying in her elder daughter's house being subjected to
domestic violence, the application was found to be maintainable in the Court of
S.D.J.M., Phulbani,
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Sharad Kumar Pandey vs Mamta Pandey
MANU/DE/2179/2010
HEAD NOTE: In this case, the aggrieved person was residing with her sister and had filed
the petition under the Act. The Hon‟ble Court observed that it cannot be said that her
residence with her sister was a fleeing residence or was a temporary residence acquired for
lodging the complaint of domestic violence. Her sister‟s house was a place where she has
taken shelter and resides temporarily. Thus the Delhi court holds the jurisdiction to
entertain the petition. Even when incident of “Domestic Violence” has taken place at
Lucknow.
Facts:
The contention raised by the learned counsel for the petitioner before the court of Magistrate and
before the court of learned ASJ was that the marriage between the parties was solemnized in
Lucknow on 22nd February 2004. Before marriage, the complainant/ respondent was living in
Lucknow at her parental house and was doing Ph.D. research work in Lucknow. After marriage,
the respondent/wife remained at Lucknow, occasionally, she went to Shillong where petitioner
i.e. husband of the complainant wife/ was posted. The incident of domestic violence had taken
place in Lucknow and nothing happened at Delhi. However, the complaint against the petitioner
was lodged at Delhi. He submitted that the complainant/wife had given address of 175,
Gulmohar Enclave, New Delhi, a house where brother-in-law of complainant/wife namely Mr.
Rajesh Ojha was residing. The question that came up before the Hon‟ble court was that whether
the Court at Delhi would have no jurisdiction.

Observations of the Hon‟ble Court:


Hon‟ble coutrt relied on Crl.MC No.4044/2009 Sharad Kumar Pandey v Mamta Pandey
and discussed provisions of Act.



From different provisions of this Act, it is apparent that the scheme of the Act provides
that protection officer, service provider and police to help the aggrieved person in not
only approaching the court for redressal but to ensure that the domestic violence is not
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further perpetuated and an aggrieved person gets shelter either in the shelter home or after
the residence order in the shared household.


Thus, the place of domestic violence and the place of respondent are two places which
are the places of actions under the Act which the Magistrate can take and give
directions to other bodies created under the Act.



However, still the Legislature provided that the jurisdiction can be invoked by an
aggrieved person on the basis of temporary residence.



It seems that this provision has been made for such aggrieved person who has lost her
family residence and is compelled to take residence, though temporarily, either with one
of her relatives or with one of her friends at a place where the domestic violence was not
committed or her matrimonial home was not there.



Such a woman can invoke jurisdiction of the court where she is compelled to reside in
view of commission of domestic violence, this temporary residence must be one which
an aggrieved person takes under the circumstances of domestic violence.



It may also be there that after domestic violence; an employed aggrieved person decides
to take job at some other place and has to shift her residence.



Section 27 provides that the court where an aggrieved person carries on business or has
employment also has jurisdiction.



The jurisdiction of the court would not be there where an aggrieved person starts residing
deliberately only for the purpose of filing a case under domestic violence against
respondent while the place has no relevance i.e. neither she has a relative or friend
there neither a business nor a job and she is helped by parents or other well-wishers to
go to a place and hire a house and lodge a report under the Act.



Exercise of jurisdiction by the Magistrate in such cases would be contrary to the Act as
the Act envisages help from police of the local area where domestic violence had taken
place and it envisages visit by the protection officer to the share household and to the
place of incident. Such providers may also find it difficult to serve respondent if she
moves far away from the place of Domestic Violence and the Magistrate may find it
difficult to ask the protection officer and other service providers of far off places to
help.
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All legislative enactments on matrimonial disputes or custody matters make ordinary
residence or residence or the place where parties lived together or the place of cause of
action as a ground for invocation of jurisdiction of the Court.



Domestic Violence Act is the first Act where a temporary residence of the aggrieved
person has also been made a ground for invoking the jurisdiction of court.



The expression “residence” means “to make abode” a place for dwelling. Normally place
for dwelling is made with an intention to live there for considerable time or to settle
there.It is a place where a person has a home. In Webster Dictionary, the residence means
to dwell for length of time. The words „dwelling place‟ or abode are synonyms.



A temporary residence, therefore, must be a temporary dwelling place of the person who
has for the time being decided to make the place as his home. Although he may not have
decided to reside there permanently or for a considerable length of time but for the time
being, this must be place of her residence and this cannot be considered a place where the
person has gone on a casual visit, or a fleeing visit for change of climate or simply for the
purpose of filing a case against another person.



In the present case, the aggrieved person is residing with her sister and has filed the
petition under Domestic Violence Act. It cannot be said that her residence with her sister
was a fleeing residence or was a temporary residence acquired for lodging the complaint
of domestic violence. Her sister‟s house is a place where she has taken shelter and
temporarily resides.
Abhijeet Prabhaka Jail vs Manisha Abhijeet Jail And Anr
MANU/MH/1375/2018

HEAD NOTE: Transferring

the

proceedings

initiated

by

the

wife under the

Domestic Violence Act, 2005 before the learned JMFC, Pune to the Family Court at Pune
would certainly deprive the Respondent/wife from availing statutory right of appeal as
provided by Section 29 of the Act, 2005. Ultimately, the Respondent/wife is the master of
litigation initiated by her and she alone is entitled to choose the forum from which she
desires to claim relief. The Respondent/wife would be deprived of her statutory right of
appeal to the Sessions Court, Pune by transfer of her proceedings under the Act to the
Family Court.
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Facts:
Petition for divorce from wife/respondent No.1 was pending for adjudication at the Family
Court, Pune. The Respondent No.1/wife filed Application under Section 12 of the, Act 2005 in
the Court of the learned JMFC, Pune for claiming reliefs under the said Act. By the instant
petition, the Petitioner/husband was seeking transfer of the proceedings under the Domestic
Violence Act, 2005 initiated by the Respondent/wife from the Court of the learned Judicial
Magistrate First Class, Pune to the Family Court at Pune, where his petition for divorce against
the respondent/wife is pending.
Observations of the Hon‟ble Court:


Undoubtedly, the Family Court has jurisdiction to grant relief under Sections 18 to 22 of
the Domestic Violence Act, 2005 vide Section 26 of the said Act.



Under Section 7(2) (b) of the Family Court Act, 1984, the Family Court is empowered to
deal with matter which under other law the Family Court can consider. It can exercise
such other jurisdiction as may be conferred on it by other enactment.



Thus, it is clear that the reliefs provided for under Sections 18 to 22 of the Domestic
Violence Act can be claimed before the Family Court in any other proceedings in
addition to and along with any other relief that the aggrieved person may seek in such
legal proceedings before the Family Court. This makes it clear that the Family Court has
jurisdiction in a proceeding pending before it to grant reliefs under Sections 18 to 22 of
the Domestic Violence Act.



However,

the

application

claiming

reliefs

including those provided for under

Sections 18 to 22 of the Domestic Violence Act is required to be filed before the
Magistrate which alone has jurisdiction to entertain it.


No doubt, an aggrieved person/woman can independently claim such reliefs available to
her under the Domestic Violence Act through Civil Court or Family Court, in addition to
the relief claimed from those Courts in such proceedings. However, her right to file the
proceeding before the Magistrate under Section 12 of the Domestic Violence Act cannot
be made sterile by transferring such already initiated proceedings to the Family Court.
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The proceedings initiated under Section 12 of the Domestic Violence Act before the
Court of competent jurisdiction i.e. the JMFC, Pune cannot be ordered to be transferred
to the Family Court at Pune.



Those proceedings will have to be entertained and decided by the learned Judicial
Magistrate First Class, Pune itself. The Domestic Violence Act has been enacted to
provide for a remedy which is intended to protect the woman from being victim of
domestic violence and to prevent the occurrence of domestic violence in the society. The
Domestic Violence Act aims at providing speedy remedy to victims of domestic violence
and necessary provisions are made in the said Act itself to achieve this object.



It provides for disposal of such proceedings in the time found manner within a period of
sixty days from the date of first hearing. Order passed by the Magistrate in a proceeding
under the Domestic Violence Act can be challenged in an appeal to the Court of Sessions.
However, Order passed by the Family Court can be challenged in an appeal before the
Division Bench of the High Court. The Family Court cannot entertain an independent
application filed under Section 12 of the Domestic Violence Act.



In the case in hand, proceedings initiated by the Petitioner/husband were pending before
the Family Court at Pune, whereas the proceedings initiated by the Respondent/wife were
pending before the Court of Judicial Magistrate First Class, Pune, which are virtually
situated in one campus alone.



The provisions of Domestic Violence Act, 2005 and more particularly Section 29 thereof
provides a right of appeal to the Court of Sessions from the Orders passed by the
Magistrate in the said proceedings. Thereafter, the aggrieved woman has right of revision
before this Court.



The right of appeal is not merely the matter of procedural formalities, but it is a
substantive right of the parties.



Transferring the proceedings initiated by the wife under the Domestic Violence
Act, 2005 before the learned JMFC, Pune to the Family Court at Pune would certainly
deprive the Respondent/wife from availing statutory right of appeal as provided by
Section 29 of the Domestic Violence Act, 2005. There would be no question of
inconvenience to the parties as both these Courts are virtually situated in one campus
alone.
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Ultimately, the Respondent/wife is the master of litigation initiated by her and she
alone is entitled to choose the forum from which she desires to claim relief. The
Respondent/wife would be deprived of her statutory right of appeal to the Sessions
Court, Pune by transfer of her proceedings under the Domestic Violence Act to the
Family Court.



Moreover, in the case in hand if request of the petitioner/husband is acceded and the
proceedings under Section 12 of the Domestic Violence Act are transferred from the file
of the learned JMFC, Pune to the Family Court, Pune, then the respondent/wife would
certainly suffer prejudice as she will have to challenge adverse Orders in her proceedings,
if any, passed by the Family Court, Pune before this Court at Mumbai by incurring huge
expenses apart from undertaking ordeal of travelling to Mumbai for attending such
appeal.
Mrs.Pramodini Vijay Fernandes vs Mr.Vijay Fernandes
MANU/MH/0135/2010

HEAD NOTE: The Family Court has the jurisdiction under section 31(2) of the DV Act
even when, the magistrate had passed the order of interim protection.
Facts:The parties are wife and husband. The Petitioner (wife) filed a Petition for divorce against the
Respondent (husband) under Section 10 of the Indian Divorce Act, 1869 and for the protection of
herself and her child under Sections 18, 19, 20, 21 and 22 of the Protection of Women From
Domestic Violence Act, 2005 (DV Act). An order came to be passed under the DV Act on
19.7.2008 which was breached. The Petitioner filed an application under Section 31 of the DV
Act upon violation of the order. The Family Court rejected the application on the ground that it
did not have jurisdiction to pass any order under Section 31 of the DV Act. The Court also
refrained from exercising its inherent powers under Section 151 of the Code of Civil Procedure
(CPC).
Observations of the Hon‟ble Court:


Section 31, lays down the specific procedure to be followed giving jurisdiction to the
Magistrate who had passed the order to punish for breach of any protection order which
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is specified to be an offence committed by the party breaching the order under the DV
Act.


The orders under Sections 18, 19, 20, 21 and 22 may be passed by a Magistrate or by a
Civil or Criminal Court under Section 26 of the DV Act where a proceeding was initiated
before such Court



This relief referred may be sought in addition to and along with any other relief that the
aggrieved person may seek in such suit or legal proceeding before a civil or criminal
court.



In case, any relief has been obtained by the aggrieved person in any proceedings other
than a proceeding under this Act, she shall be bound to inform the Magistrate of the grant
of such relief.



The Family Court follows the procedure laid down in the CPC under Section 10(1) of the
Family Courts Act, 1984. Family Court is, therefore, a Civil Court. Where a proceeding
is initiated in a Family Court, a protection order can be passed by a Family Court.



If a breach is made of the order, which is an offence under the DV Act, the Court which
passed the order is required to try it under Section 31(2).



Since an order under the DV Act would normally be passed by the Magistrate upon the
main application made before a Magistrate under Section 12 of the DV Act, Section
31(2) requires the offence of breach of the protection order or an interim order to be
tried by the Magistrate who passed the order. Consequently, if the Magistrate does not
pass such an order but a Civil or a Criminal Court, or the Family Court in a Family
Court proceeding passes an order under the aforesaid sections of the DV Act as a
protection order or an interim protection order such Court, which passed the order,
would be not only entitled but obliged to try the offence of breach of its own order.



Consequently, the words Magistrate who had passed the order in Section 31(2) must be
read as Magistrate or a Civil or Criminal Court or a Family Court who had passed the
order.



On the contention raised by the respondent that though the Family Court can pass an
order under Sections 18, 19, 20, 21 and 22, it has no jurisdiction to levy any penalty for
breach of the order passed by it, the Hon‟ble Court observed that this would be to say that
the law which grants the relief does not grant the remedy to enforce the relief. Such an
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interpretation would be to frustrate justice. An interpretation of legislation, specially a
protective legislation as the DV Act, must be such as to enhance justice and not to
frustrate it.


It would be absurd if the Respondent allowed orders under Sections , 19, 20, 21 and 22 to
be passed as interim protection orders and breached them with impunity and impertinence
on the ground that Section 31(2) confers jurisdiction only upon a Magistrate to try the
offence for breach of a protection order.



Since the Family Court is a Civil Court and has all the powers of a Civil Court, it can
pass orders consequent upon disobedience of breach of its order under Order XXXIX
Rule 2A of the CPC.



Further the Family Court like any other Court has the inherent power under Section
151 of the CPC to pass such orders as would be just and equitable, including orders to
effectuate its own orders.

Rajeev Thomas Vs. Sheeja Antony
MANU/KE/2119/2018
HEAD NOTE: Question involved was whether Family Court holds jurisdiction to consider
application under Section 12 on which Hon‟ble court observed that an application under
Section 12 of the Domestic Violence Act can be considered only by a Magistrate and cannot
be considered by a Family Court or Civil Court or any other Court.
Facts
Petitioners in the writ petition were respondents before the Family Court in a petition filed by the
wife of one of the petitioners, seeking a declaration that assignment deeds executed by her
husband in favour of other respondents are null and void and that she was the owner of the
properties. Petitioners were also respondents in a proceeding initiated before the JMFC under
Section 12 of the Act. Petitioners approached the High Court seeking transfer of the case from
the Magistrate Court to the Family Court, as the issue involved in both cases was the same. It
was pointed out by the petitioners that Family Court and Magistrate Court have concurrent
jurisdiction in respect of proceedings under the Domestic Violence Act.
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Held:


The correct interpretation of Section 26 of the DV Act is that, though an application
under Section 12 can be considered only by a Magistrate and cannot be considered by a
Family Court or Civil Court or any other Court, the reliefs that can be granted under
Sections 18 to 22 can also be granted by other courts while dealing with the pending
disputes.



There is a sea of difference between holding that both courts have concurrent
jurisdiction and that, one Court can grant the reliefs, which can be granted by another
court. What is clarified by Section 26 is that, the reliefs under Sections 18 to 22 can be
granted by other civil courts.



Section 26(3) of the DV Act clarifies that, if a relief under Sections 18 to 22 is granted by
other court, it shall be reported to the jurisdictional Magistrate, which clearly and
categorically clarifies that, both the jurisdictions conferred thereon on other courts are not
concurrent. In the light of the clear distinction of jurisdictions, there cannot be a transfer
of the case pending before the magistrate court under Section 12 of the DV Act to a
Family Court. Further, the procedures to be followed in adjudication, the enforcement of
orders and the provisions for appeal are different in both courts.



In the light of the clear distinction of jurisdictions, there cannot be a transfer of the case
pending before the magistrate court under S. 12 of the D.V. Act to a Family Court.
Further, the procedures to be followed in adjudication, the enforcement of orders and the
provisions for appeal are different in both courts. Hence, reliefs sought by the petitioners
herein were not granted.
Vaishali Abhimanyu Joshi Vs. Nanasaheb Gopal Joshi
(2017)14SCC373

HEAD NOTE: In suit of Small Causes Court filed by father in law, the daughter in law can
file counter claim under Act, 2005, claiming that declaration sought by father in law was
not maintainable.
Facts:
A dispute arose between husband and wife after marriage and husband left her and started
staying with his parents in another flat. The wife was residing in the suit flat which was allotted
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to the father in law by the Society. A notice was sent on behalf of the father in law to the
wife/daughter in law revoking the gratuitous licence and asking the wife/ daughter in law to stop
the use and occupation of the suit flat. The wife replied the notice. The father in law filed suit in
the Small Causes Court. The father in law claimed that declaration sought by the wife in the suit
was not maintainable, hence, a preliminary issue Under Section 9A of Code of Civil Procedure
be framed. The application was objected by the wife. The wife claimed that since she had been
subjected to domestic violence she was entitled for the reliefs sought by way of counter claim as
provided in the Protection of Women from Domestic Violence Act, 2005 (Act, 2005). It was
contended that the reliefs sought by way of counter claim were not barred as per Section 15 of
the Provincial Small Cause Courts Act, 1887 (Act, 1887).
The Trial Court framed preliminary issue "as to whether the Court has jurisdiction to entertain
the counter claim". Judge Small Causes Court held that Court had no jurisdiction to entertain the
counter claim. Revision was filed against the order passed by the Small Causes Court before the
District Judge. The District Judge rejected the revision which order was challenged by the
Appellant by means of writ petition which was dismissed by judgment. The High Court held that
in view of the express language in Section 15 as also the Second Schedule of Act, 1887, the
Small Causes Court constituted under Act, 1887 cannot entertain and try the counter claim.
Aggrieved by the order of the High Court, the Appellant filed the present appeal.
Observations of the Hon‟ble Court:


The Provincial Small Cause Courts Act, 1887 was enacted to consolidate and amend the
law relating to Courts of Small Causes established beyond the Presidency-towns. The
Protection of Women from Domestic Violence Act, 2005 has been enacted to provide for
more effective protection of the rights of women guaranteed under the Constitution who
are victims of violence of any kind occurring within the family and for matters connected
therewith or incidental thereto.



Act, 2005 was enacted by the Parliament to give effect to various international
conventions. There cannot be any dispute that proceeding before the Judge, Small Causes
Court is a legal proceeding and the Judge, Small Causes Court is a civil court. On the
strength of Section 26 any relief available Under Section 18 to 22 of Act, 2005, thus, can
also be sought by the aggrieved person.
273



"Notwithstanding anything contained elsewhere in this Act" as used in Section 26(1) of
Act, 1887 are words of expression of the widest amplitude engulfing the contrary
provisions contained in the Act.



The suit in question was filed by the Plaintiff for enforcement of his right as a licensor
after allegedly terminating the gratuitous licence of the Appellant. On a plain reading
Item No. 11 of Schedule II covers determination or enforcement of any such right or
interest in immovable property.



But by virtue of Section 26 Sub-section (1) as applicable in State of Maharashtra, Item
No. 11 of Schedule 2 has to give way to Section 26(1) and a suit between licensor and
licensee which is virtually a suit for recovery of immovable property is fully maintainable
in Judge, Small Causes Court that is why the suit was instituted by the Plaintiff in the
Judge, Small Causes Court claiming the right and interest in the immovable property.



When the suit filed by the Plaintiff for determination or enforcement of his right as a
licensor can be taken cognizance by Judge, Small Causes Court the relief claimed by the
Appellant in the Court of Small Causes within the meaning of Section 26 of Act. 2005
can be considered by the Judge, Small Causes Court.



In facts of the present case, the bar and embargo under Item No. 11 of Schedule II read
with Section 15 of Act, 1887 stand whittled down and engulfed by virtue of Section 26
Sub-section (1) as applicable in the State. [30]



Section 26 of the Act, 2005 has to be interpreted in a manner to effectuate the very
purpose and object of the Act. Unless the determination of claim by an aggrieved
person seeking any order as contemplated by Act, 2005 is expressly barred from
consideration by a civil court, this Court shall be loath to read in bar in consideration
of any such claim in any legal proceeding before the civil court.



When the proceeding initiated by father in law in, Small Causes Court alleged
termination of gratuitous licence of the wife, the right of residence as claimed by the
wife is inter-connected with such determination and refusal of consideration of claim
of the wife as raised in her counter claim shall be nothing but denying consideration of
claim as contemplated by Section 26 of the Act, 2005 which shall lead to multiplicity of
proceeding, which can not be the object and purpose of Act, 2005. The counter claim
filed by the Appellant before Judge, Small Causes Court was fully entertainable and
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courts below committed error in refusing to consider such claim. The judgment of the
High Court and order of Small Causes Court as well as judgment of the District Judge
were set aside.

Ms.Amrapali Singhee Vs Mr.Prakash Kumar Singhee
2018(3)RCR(Civil)65
HEAD NOTE: The application under section 12(2) of DV Act can be filed by the wife in the
pending proceedings under the Specific Relief Act.
Facts:
The parties were married on 11.07.1997 as per Hindu rites and Customs. At the relevant time the
petitioner was living in Houston, Texas, USA and the parties resided there till 2004. Out of the
said wedlock, two children were born on 15.11.1998 and 20.01.2004. At present the daughter is
studying in USA and the son is staying with the wife. The case of the -husband was that the -wife
lost interest in married life and she took away the children from their joint custody. The -wife
instituted the Petition B No.2/2013 invoking Section 34, 37(2), 38 and 39 of the Specific Relief
Act before the Family Court, Pune. In the said proceedings, the -wife prayed for a restrain order
against the husband removing son Aryaman from the custody of the husband and also from
meeting his son Aryaman out of Pune. The Family Court-I, Pune issued temporary injunction
against husband directing not to remove child from the custody of the wife until further orders.

Court observed that


Though the application filed by the applicant can be entertained in the pending
proceedings under the Specific Relief Act, while entertaining an application which is
filed Sub-section-1 of Section- 12, it is imperative that the person approaching the Court
is an “aggrieved person”.



Though the Family Court in the impugned order noted the submissions advanced on
behalf of the petitioner/husband that the preliminary requirement of the domestic
violence has not been proved by the petitioner and therefore application is not
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maintainable, the Family Court did not pay any heed to the said submission and rather
proceeded to decide the matter on its own merits.


The Court merely noted that as per provision of Section-20 of the D.V. Act aggrieved had
claimed monetary relief for herself and her children however, whether the applicant is an
“aggrieved person” has not at all been considered by the Family Court.



Though the Act of Domestic Violence would be established after rendering evidence
before the Court, at least the Court prima facie must be satisfied that the person
approaching is as an “aggrieved person”. It is not every person who can invoke the
jurisdiction of the Court under the 2005 Act, simply for claiming maintenance, as the
purpose of the enactment is to protect rights of women who are victims of violence of any
kind occurring within the family. The Court has refused to consider the said aspect of the
matter.



The impugned order takes into consideration the potential of the husband to earn the
amount as claimed by the wife and concludes that he is fetching a salary of Rs.15 lakhs
and perks of Rs.5 lakhs per month.



Though the Court expressed doubt with the wife's earning and has recorded that the wife
filed her Income Tax return showing her income from 2014 to 2017 and the Court
recorded, that the explanation given by the wife that per year 2016-2017 her income is
zero, was held to be unacceptable.



The Family Court also perused the bank statement of the wife and recorded that there
were various deposits to her account and the Court found the explanation offered by the
wife that her mother is carrying out the business of stock broking from her account, was
also found to be evasive.



The Court also noted that though the contention of the wife was that she is not doing any
business but the documents reflected that she had huge investments and she holds income
from shares.



However, considering the moral responsibility of the husband to maintain the wife and
children, the Court arrived at conclusion that the petitioner must pay maintenance to the
wife. Such approach of the Family Court was observed to be grossly erroneous.



The amount of maintenance must be fixed by striking a balance between the earning
capacity of the husband and need of the wife and the children. No doubt a husband is
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under obligation to maintain his spouse and children, however, as regards the quantum of
maintenance, the Court will have to award the said amount, based on the material placed
before it and though some guess work is permissible, the Court cannot completely act on
the basis of its own assumption and surmises.


It is no doubt true that wife is entitled for dignified amount so as to maintain herself
according to the standards which she is accustomed to. The parties appeared to be
belonging to affluent background and she was entitled for same standard of living as the
husband. What is the present capacity and status of the husband at the time of passing of
the order granting award of maintenance must be looked into. The application was filed
in the year 2013 whereas the impugned order is passed in 2017 and several events
occurred in between two dates, which must be necessarily weighed by the Court while
deciding the said application. This was however not done by the Family Court, and the
matter was remanded back to the Family Court

SEE ALSO
Ambreen Akhoon Versus Mr Aditya Aurn Paudwal And Anr
MANU/MH/1865/2015
HEAD NOTE: Section 26 of the D.V. Act enables a party to seek relief available under sections
18, 19, 20, 21and 22 of the D.V. Act in any legal proceeding before the civil Court or Family
Court or criminal Court affecting the aggrieved person. Section 7 of the Family Courts Act limits
the jurisdiction of the Family Court Subject to the other provisions of this Act, a Family Court
can also exercise the jurisdiction exercisable by a Magistrate of the First Class under Chapter IX
(relating to order for maintenance of wife, children and parents) of the Code of Criminal
Procedure, 1973 (2 of 1974) or other jurisdiction as may be conferred on it by any other
enactment. Thus, under clause (b) of sub section (2), if there is a specific provision under any
other statute that such matters can also be entertained and tried by the Family Court, then, the
jurisdiction of the Family Court can be extended to that effect. Under section 26 of the D.V. Act,
the jurisdiction to entertain and try matters under the sections specified therein is conferred to the
Family Court, then, it is to be conferred in entirety in respect of the reliefs which are available
and can be sought under the sections specified in the said section.

277

Venugopalan v. Jayasree V. Nair
FAO.No. 50 of 2012, DOD: 17.07.2012
(KERELA HC) and
Sudhannaya Versus Umashankar Valsan
TrP(Crl) No. 80 of 2007, DOD: 25 October, 2007 (KERELA HC)

HEAD NOTE: Jurisdiction of family court extends to matters under DV Act by virtue of sec 26.
The DV Act guarantees larger rights in favour of the woman by giving her the option to
approach either the Family Court or the Magistrate at her convenience. It further went on to hold
that the Family Courts have the power under Section 26 to pass interim protection orders as well
as interim residence orders.

MA. Mony v. M.P. Leelamma and Another
(MANU/KE/0242/2007 : 2007 (2) KLT 432 : 2007(2) KLJ 209).
HEAD NOTE: In the present case, it was held that, though under S. 7(2)(b) of the Family Court
is clothed with authority to deal with matters, which, under any other law, the Family Court can
consider, it is significant that the Family Court is not invested with any power to deal with an
application under S. 12 of the D.V. Act. That reliefs undress Ss. 18 to 22 can be claimed before
the Family Court in any other proceeding is a world different from the contention that a petition
under S. 12 can be considered and disposed of by the Family Court. There is nothing in the
language, scheme or purport of the D.V. Act, which can even remotely suggest that a Civil Court
or Family Court is competent of deal with an application under S. 12 and grant reliefs under S.
18 to 22 of the D.V. Act.

Anish Antony v. Neetha
(MANU/KE/1448/2011 : 2011 (3) KLT 409)
HEAD NOTE: Here in it was held that by virtue of S. 26 of the Act, apart from 'Magistrate', a
Civil Court or Family Court or criminal court is also empowered to grant relief under Ss. 18 to
22 of the D.V. Act. It is not intended to equate the Magistrate exercising power under the Act
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with a Family Court or civil court empowered to grant certain reliefs as provided under the Act.
The mere fact that, power to grant certain relief is conferred on other courts also does not mean
that the proceeding pending before the Magistrate could be transferred to those courts. It was
held that, Magistrate exercising power under the Act is a criminal court. This is clear from S. 29
of the Act, which states that, appeal from the order passed by the Magistrate will lie to a Court of
Session.

Ramesh Mohanlal Bhutada and another v. State of Maharashtra and others,
MANU/MH/0826/2011 : 2012(1) RCR (Cr.) 461,
HEAD NOTE: In the present case it was held that meaning of expression "resides" in Section 12
implies something more than a causal stay and implies some concrete intention to stay at a
particular place, and not merely to pay a casual or flying visit.
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CHAPTER XIX
SECTION 29 (APPEAL) OF D.V. ACT
DEFINITION
Section 29 in The Protection of Women from Domestic Violence Act, 2005
29. Appeal.—There shall lie an appeal to the Court of Session within thirty
days from the date on which the order made by the Magistrate is served on
the aggrieved person or the respondent, as the case may be, whichever is
later.

NOTE : very important point which emerged for consideration was in Shalu Ojha case
discussed below.
Shalu Ojha vs Prashant Ojha
MANU/SC/1331/2014
HEAD NOTE: The stay of the execution of the order of the Magistrate during the
pendency of the appeal under Section 29 to the Sessions Court is not permissible as under
Section 29 of the Act court has no power to pass interim orders, staying the execution of the
order appealed before it.
It was observed;


There is no express grant of power conferred on the Sessions Court while such power is
expressly conferred on the Magistrate under Section 23.



Apart from that, the power to grant interim orders is not always inherent in every Court.
Such powers are either expressly conferred or implied in certain circumstances.



It is presumed that the Sessions Court does have such power. If such a power exists then
it can certainly be exercised by the Sessions Court on such terms and conditions which in
the opinion of the Sessions Court are justified in the facts and circumstances of a given
case.
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In the alternative, if the Sessions Court does not have the power to grant interim orders
during the pendency of the appeal, the Sessions Court ought not to have stayed the
execution of the maintenance order passed by the Magistrate.
Note :Another aspect which needs to be considered here is the jurisdiction of Family
court.
Mrs.Pramodini Vijay Fernandes vs Mr.Vijay Fernandes
MANU/MH/0135/2010

HEAD NOTE: The Family Court has jurisdiction to pass any order under Section 31 of the
DV Act as the Family Court follows the procedure laid down in the CPC under Section
10(1) of the Family Courts Act, 1984.
It was observed by the Hon‟ble court that;


Section 31, therefore, lays down the specific procedure to be followed giving jurisdiction
to the Magistrate who had passed the order to punish for breach of any protection order
which is specified to be an offence committed by the party breaching the order under the
DV Act.



That offence is punishable as mentioned in the section. The orders under Sections 18, 19,
20, 21 and 22 may be passed by a Magistrate or by a Civil or Criminal Court under
Section 26 of the DV Act where a proceeding was initiated before such Court (2) Any
relief referred to in sub-section (1) may be sought for in addition to and along with any
other relief that the aggrieved person may seek in such suit or legal proceeding before a
civil or criminal court.



Consequently, therefore, though initial application is required to be made before a
Magistrate for obtaining orders and reliefs under Section 12 of the DV Act, if a legal
proceeding is already filed in a Civil or a Criminal Court affecting the aggrieved person
and the Respondent, relief under Sections 18,19, 20, 21 and 22 could be granted by such
Civil or Criminal Court.



The Family Court follows the procedure laid down in the CPC under Section 10(1) of the
Family Courts Act, 1984.
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Family Court is, therefore, a Civil Court. Where a proceeding is initiated in a Family
Court, a protection order can be passed by a Family Court.



If a breach is made of the order, which is an offence under the DV Act, the Court which
passed the order is required to try it under Section 31(2) cited above. Since an order
under the DV Act would normally be passed by the Magistrate upon the main application
made before a Magistrate under Section 12 of the DV Act, Section 31(2) requires the
offence of breach of the protection order or an interim order to be tried by the Magistrate
who passed the order. Consequently, if the Magistrate does not pass such an order but a
Civil or a Criminal Court, or the Family Court in a Family Court proceeding passes an
order under the aforesaid sections of the DV Act as a protection order or an interim
protection order such Court, which passed the order, would be not only entitled but
obliged to try the offence of breach of its own order.



Consequently, the words Magistrate who had passed the order in Section 31(2) must be
read as Magistrate or a Civil or Criminal Court or a Family Court who had passed the
order. This applies to any legal proceeding which was pending before that Court, an
application under the aforesaid sections is made before that Court and a protection order
or an interim protection is passed by that Court.



Of course, for trying offence under Section 31(1) of the DV Act, such Court would
require to frame charges under Section 31(3) of the DV Act.



Mr.Sarwate on behalf of the Respondent contended on behalf of the Respondent that
though the Family Court can pass an order under Sections 18, 19, 20, 21 and 22, it has no
jurisdiction to levy any penalty for breach of the order passed by it. This would be to say
that the law which grants the relief does not grant the remedy to enforce the relief. Such
an interpretation would be to frustrate justice. An interpretation of a legislation, specially
a protective legislation as the DV Act, must be such as to enhance justice and not to
frustrate it. It would be absurd if the Respondent allowed orders under Sections 18, 19,
20, 21 and 22 to be passed as interim protection orders and breached them with impunity
and impertinence on the ground that Section 31(2) confers jurisdiction only upon a
Magistrate to try the offence for breach of a protection order.



Further, since the Family Court is a Civil Court and has all the powers of a Civil Court, it
can pass orders consequent upon disobedience of breach of its order under Order XXXIX
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Rule 2A of the CPC. Further the Family Court like any other Court has the inherent
power under Section 151 of the CPC to pass such orders as would be just and equitable,
including orders to effectuate its own orders. In this case, the application of the Petitioner
herein was specifically made under Section 31 of the DV Act.


The Family Court would, therefore, have the jurisdiction under Section 31(2) of the DV
Act as the Magistrate which had passed the order of interim protection to frame charges
under Section 32(3) of the DV Act and to levy the penalty under Section 32(1) of the DV
Act for breach of its interim protection order.



However, the Family Court would also have the jurisdiction to proceed under Order
XXXIX Rule 2A of the CPC for breach and disobedience of its order and injunction.
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CHAPTER XX
PROTECTION ORDERS AND ITS‟EXECUTION
DEFINITIONS:
Section 31 in the Protection of Women from Domestic Violence Act, 2005

Section 18.Protection orders.
18. Protection orders.-The Magistrate may, after giving the aggrieved person
and the respondent an opportunity of being heard and on being prima facie
satisfied that domestic violence has taken place or is likely to take place, pass
a protection order in favor of the aggrieved person and prohibit the
respondent from(a) committing any act of domestic violence;
(b) aiding or abetting in the commission of acts of domestic violence;
(c) entering the place of employment of the aggrieved person or, if the person
aggrieved is a child, its school or any other place frequented by the aggrieved
person;
(d) attempting to communicate in any form, whatsoever, with the aggrieved
person, including personal, oral or written or electronic or telephonic
contact;
(e) alienating any assets, operating bank lockers or bank accounts used or
held or enjoyed by both the parties, jointly by the aggrieved person and the
respondent or singly by the respondent, including her stridhan or any other
property held either jointly by the parties or separately by them without the
leave of the Magistrate;
(f) causing violence to the dependants, other relatives or any person who give
the aggrieved person assistance from domestic violence;
(g) committing any other act as specified in the protection order.
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Section 25.Duration and alteration of orders.
25. Duration and alteration of orders.-(1) A protection order made under
section 18 shall be in force till the aggrieved person applies for discharge.
(2) If the Magistrate, on receipt of an application from the aggrieved person
or the respondent, is satisfied that there is a change in the circumstances
requiring alteration, modification or revocation of any order made under
this Act, he may, for reasons to be recorded in writing pass such order, as he
may deem appropriate.
Section 31. Penalty for breach of protection order by respondent.—
(1) A breach of protection order, or of an interim protection order, by the
respondent shall be an offence under this Act and shall be punishable with
imprisonment of either description for a term which may extend to one year,
or with fine which may extend to twenty thousand rupees, or with both.
(2) The offence under sub-section (1) shall as far as practicable be tried by
the Magistrate who had passed the order, the breach of which has been
alleged to have been caused by the accused.
(3) While framing charges under sub-section (1), the Magistrates may also
frame charges under section 498A of the Indian Penal Code (45 of 1860) or
any other provision of that Code or the Dowry Prohibition Act, 1961 (28 of
1961), as the case may be, if the facts disclose the commission of an offence
under those provisions.
Section 32.Cognizance and proof.
32. Cognizance and proof.-(1) notwithstanding anything contained in the
Code of Criminal Procedure, 1973 (2 of 1974), the offence under sub-section
(1) of section 31 shall be cognizable and non-bailable.
(2) Upon the sole testimony of the aggrieved person, the court may conclude
that an offence under sub-section (1) of section 31 has been committed by the
accused.
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NOTE: Section 31of the Act deals with the Penalty for breach of Protection Order. In
order to have clarity on section 31 first of all it is to be known that DV Proceedings are
essentially the civil proceedings except section 31. In preceeding notes we have dealt with
this aspects. Now some of the judgments dealing section 31 shall be discussed. In this
heading “civil proceedings” would be repeating themselves. That has been kept in “see
also” with crux. An endeavour has been made to answer what is nature of proceedings.
Smt.Kanchan & Anr vs Vikramjeet Setiya
MANU/RH/0824/2012
HEAD NOTE: The question which the Hon‟ble Court had to consider was as to “whether
the breach of an order of monetary relief can make the respondent liable for prosecution
under Section 31 of the Act of 2005?” Here in, it was observed that the provisions of the
code of criminal procedure in relation to execution of the order under section 125 Cr.P.C.
have to be resorted to by the court below for giving force to the order of monetary relief
but no recourse to section 31 shall be made.
Facts:

The petitioner/wife filed an application under Section 12 as well as under Section
23 of the Act of 2005 seeking maintenance for herself and also for her child. The
application under Section 23 of the Act of 2005 was allowed on and the
respondent was directed to make payment of Rs.3000/- per month to the petitioner
and Rs.2000/- per month to the child.



When the respondent did not comply with the order, the petitioner filed an
application before the learned trial court under Section 31 of the Act of 2005
seeking prosecution of the respondent on the ground of non- compliance of the
order of monetary relief.



The said application was rejected by the learned Magistrate hence the instant
miscellaneous petition was filed.



The petition was filed by the petitioner challenging the order dated 07.11.2009
passed by the Judicial Magistrate No.1, Sri Ganganagar rejecting the application
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filed by the petitioner under Section 31 of the Act for seeking initiation of the
criminal proceedings against the respondent on account of non-compliance of the
order of monetary relief.
Observation of the Hon‟ble Court :

The provision of Section 31 of the Act of 2005 clearly spells out that the application
under Section 31 of the Act of 2005 lies when there is a breach of a protection order or an
interim protection order.



Thus, it becomes apparent that Section 31 of the Act of 2005 empowers the Magistrate to
prosecute and punish a respondent in the event such respondent breaches the order passed
under Section 18 of the Act of 2005.



Section 18 of the Act of 2005 does not deal with monetary relief. Monetary relief has
been defined in Section 2 (k) of the Act and such reliefs are to be granted by way of
proceedings under Sections 12 and 23 of the Act of 2005. The Section 12 covers in its
application all kinds of reliefs including monetary relief as well as protection order and
compensation.



The non-compliance of the order under Section 12 can be either of protection orders or of
the order seeking monetary relief.



The term "monetary relief" is not included in this Section and thereby taking out of the
operation of Section 31 of the Act of 2005 any breach of an order of monetary relief.



An applicant, in whose favour the order of monetary relief is passed, has to apply to the
Magistrate for seeking execution of the order as per Section 20of the Act of 2005.



A perusal of Section 20 of the Act of 2005 reveals that exhaustive procedure for the
execution of monetary relief has not been laid down in this section because sub-sections
(4) and (5) of Section 20 provide the consequences to an order of monetary relief. Subsection (6) of Section 20 of the Act of 2005 entitles the Magistrate to direct the employer
or debtor of the respondent to directly pay to the aggrieved person or to deposit with the
Court a portion of wages or salaries or debt due or accrued to the creditor of the
respondent towards the monetary relief payable by the respondent.



However, this provision is limited to the person who may have accrued credit or is a
salaried person, but in case of a self-employed person, this provision would be of no help
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to the claimant. Resultantly, the Court would have to fall back-on to the procedure
provided under Section 28 of the Act of 2005, which lays down that the courts shall be
governed by the general provisions of the Code of Criminal Procedure in relation to the
proceedings under Sections 12, 18, 19, 20, 21, 22 and 23 as well as for the offence under
Section 31 of the Act of 2005.


Sub-section (2) of Section 23 of the Act of 2005 provides for a procedure to be laid down
by the court on its own for the disposal of an application under Section 12 or sub-section
(2) of Section 23 of the Act of 2005.



The procedure, which the learned court below can adopt is limited to the disposal of the
application, but for execution of the order, a resort has to be had to the general provisions
of the Code of Criminal Procedure.



The provisions of the Code of Criminal Procedure in relation to execution of the order
under Section 125 Cr.P.C. have to be resorted to by the court below for giving force to
the order of monetary relief.



Looking to the nature of the Legislation and the purpose for which the same was
enacted, all the orders of monetary relief under the provisions of the Act of 2005 shall
be executed in the manner provided under Section 125 Cr.P.C. but with the
modification that no formal application shall be required for such an execution and as
soon as the order is passed under Section 12 or 23 of the Act of 2005 for directing the
monetary relief, the Court, after the period provided for appeal is over, shall suo motu
issue warrant of recovery for recovery of the monetary relief directed to be paid and in
the event of warrant for recovery not being satisfied then the consequence of sending
the respondent to civil jail, as per the procedure provided under Section 125 Cr.P.C.,
shall be resorted to.



Thus, the Hon‟ble court directed the learned Magistrate to issue warrant for recovery of
the amount of maintenance and if despite service of warrant, the amount of maintenance
is not deposited on or before 10th of each month then the learned Magistrate shall be at
liberty to pass an order of sending the respondent to civil jail as per Section 125 (3)
Cr.P.C. Resultantly, the miscellaneous petition stands disposed of accordingly.
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Kanaka Raj vs State Of Kerala
MANU/KE/0919/2009
HEAD NOTE: A Magistrate is competent to direct registration of a case and investigate an
offence under Section 31 of Protection of Women from Domestic Violence Act, 2005 in the
absence of a protection order or an interim protection order.
Facts:
Wife filed a petition under Section 12 of Protection of Women of Act before JMFC Magistrate.
On 8-11-2008 a settlement was arrived at, though no award was passed. Settlement arrived
provide for return of gold ornaments on or before 13-12-2008, transfer of half right in the joint
property, reservation of life interest for wife, delivery of household articles to the wife and
payment of maintenance amount of Rs.25,000/- for the children. It was again taken on 12-122008 at the Adalat. The wife was then present. But husband was absent. The husband did not
comply with the conditions of the settlement and wife was not satisfied with the settlement and
therefore she retracted from the settlement previously arrived on 8-11-2008.
Treating the order dated 12-12-2008 as an award and that too, an order for which penalty is
provided under Section 31 of the Act, in case of breach of the order, learned Magistrate as per
order dated 3-1-2009 directed Sub Inspector of Police, Malayinkil, to register a case under
Section 31 of the Act and investigate the same. Consequently, FIR was registered.
This petition is filed under Section 482 of Code of Criminal Procedure to quash Annexure A FIR
as well as the directions to investigate the offence in order.
Observations of the Hon‟ble Court:
Court first of mentioned statutory provisions of 18, 31 and 32 of the Act and further
observed


Under sub-section (1) of Section 31, if the respondent breaches a protection order or an
interim protection order, he shall be punishable for the sentence provided therein. Under
sub-section (2) the offences, as far as practicable, shall be tried by the Magistrate, who
passed the order, the breach of which has been alleged to have been caused by the
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accused. The offences under sub- section (1) of Section 31 is cognizable and nonbailable.


It is thus clear that an offence under Section 31 of the Act is only for breach of either a
protection order or an interim protection order passed under Section 18 and as defined
under Section 2(o) of the Act. All other orders passed either under Section 19, 20, 21 or
22 could only be executed as provided in the Code of Criminal Procedure in view of the
mandate under Section 28 of the Act as Section 28 provides that except as provided under
the Act, all proceedings under Sections 12, 18, 19, 20, 21, 22 and 23 and offences under
Section 31 shall be governed by the provisions of Code of Criminal Procedure.



Therefore only if the order passed by the Magistrate is a protection order or an interim
protection order, the Magistrate can direct registration of the case and investigate the case
under Section 31 of the Act.



Section 21 of the Legal Services Authority Act makes every Award passed by the Adalat
a decree or order of the court. Though under Section 21 of Legal Services Act, an award
passed by the Adalat is deemed to be an order or a decree of the respective court, which
should have passed it otherwise, the provision is applicable only in respect of an award.
Unless an award is passed, there is no executable award to be treated as the order or
decree of the court as provided under Section 21 of the Legal Services Authorities Act to
be executed.



Even if an award is passed, unless the said award is an order made in terms of Section 18,
it cannot be a protection order or an interim protection order and its breach will not attract
an offence under Section 31 of the Act.



The order of the Adalat dated 8-11-2008 is first of all not an Award of the Adalat. Hence
under Section 21 it cannot be treated as the order of the Court. Moreover, that order is not
a protection order under Section 18 or an interim protection order. For its breach, an
offence under Section 31(1) of the Act is not committed.

Unfortunately, the learned Magistrate has not followed the legal position and thereby committed
an error in directing registration of the case and investigation. It cannot be sustained. Petition
was allowed.
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S.Jeeva Ashok vs Kalarani on 18 February, 2015
MANU/TN/0355/2015
HEAD NOTE: An application would not lie under section 31 of DV Act if breach is under
Section 20 of the Act, „that is monetary relief‟.
Observations of the Hon‟ble Court;


It was submitted that the impugned order came to be passed under Section 23 of the DV
Act and for enforcing the said order, the wife invoked Section 31 of the DV Act, which
speaks about penalty for breach of protection orders.



That the impugned order passed under Section 23 of the DV Act, cannot be construed as
a protection order as defined under Section 18 of the DV Act, for the reason that subclause (e) of Section 18 of the DV Act, only speaks about alienating any assets, operating
bank lockers or bank accounts used for held or enjoyed by both the parties, jointly by the
aggrieved person and the respondent or singly by the respondent, including her stridhan
or any other property held either jointly by the parties or separately by them without the
leave of the Court.



If at all, any order could have been passed, it should be a restraint order, restraining the
revision petitioner herein from alienating those properties and there cannot be any
positive order, directing him to return the articles said to have been belonged to the
respondent herein.



In the light of the provisions of the DV Act and the decisions rendered by the
Rajasthan High Court as well as Kerala High Court the Court in

Kanchan v.

Vikramjeet Setiya and In Kanaka Raj v. State of Kerala and another Hon‟ble court
observed that an application would not lie under section 31 of DV Act if breach is
under Section 20 that is monetary relief.
J.M.F.C.-I vs By Advs.Sri.T.C.Suresh Menon
Crl.MC.No. 1958 of 2014; High Court of Kerala: DOD 27 Nov 2015
HEAD NOTE: Failure to pay maintenance will not amount to a violation punishable under
Section 31 of the DV Act. The proper way of execution is to bring execution petition as
provided under the DV Rules, as is done for the execution of the orders passed under
Section 125 Cr.P.C.
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Facts:


The JMFC-I, Chittur in the proceeding brought under Section 12 of (DV Act), passed an
ex-parte order directing payment of maintenance at the rate of 7,000/- per month, and
also payment of a compensation of 10,00,000/-.



While application was pending at the instance of the husband to set aside the ex-parte
order, the claimant filed an application for execution of the award, under Section 31 of
the DV Act.



The learned Magistrate, issued distress warrant.

Certain rules of precautions were laid down by the Hon‟ble High Court.


The learned Magistrate held a misapprehension that the claim made by the claimant will
have to be allowed in toto when the respondent is ex-parte.



This Court has many times cautioned Judicial Magistrates discharging various functions
of a civil nature, that such orders shall not be passed mechanically.



The learned Magistrate must properly and judiciously consider the applications made by
the petitioners to set aside the ex-parte order.



Section 31 of the DV Act is not a provision for execution of maintenance order or
compensation order.



The law under the Rules framed under the Act provides how such orders should be
executed.



Section 31 of the DV Act is only a penal provision providing punishment for violation
of some orders passed by the Court. In short, Section 31 of the DV Act is a penal
provision which authorises judicial Magistrates to proceed with prosecution when
violation of the Court's orders is complained of.



Failure to pay maintenance will not amount to such a violation punishable under Section
31 of the DV Act.

292



The proper way of execution is to bring execution petition as provided under the DV
Rules, as is done for the execution of the orders passed under Section 31 Cr.P.C.



Here in instead of making a proper application for execution of the order, the claimant
wrongly brought a petition under Section 31 of the DV Act which is a penal provision,
and the learned Magistrate also wrongly acted on it, and issued distress warrant. The said
warrant is liable to be recalled.

Mustafa vs State Of Kerala
Crl.MC.No. 1777 of 2019: Kerala High Court: DOD: 28 March, 2019
HEAD NOTE: The husband cannot be made liable under section 31 of DV Act for violation
of ex-parte interim order about which he had no knowledge.
Facts:
The interim order was rendered by the JFCM on 15/09/2018 on the application filed by the wife
under the provisions of the Act, 2005. The said interim order was an ad-interim ex-parte order.
According to the husband, he became aware of the interim order dated 15/09/2018 for the first
time only on 26/09/2018 and well before he had summons in that matter, he had executed
registered Gift Deed on 17/09/2018 before the Sub Registrar concerned. Further that the
summons in respect of proceedings and interim order dated 15/09/2018 was never served on the
petitioner at any point of time prior to the execution of registered Gift Deed dated 17/09/2018. It
is on this basis that it was urged by the husband that the impugned Criminal proceedings alleging
offence under Section 31(1) of the DV Act for the alleged violation of interim order dated
15/09/2018 on account of the execution of registered Gift Deed dated 17/09/2018 was highly
illegal and improper.
Observations of the Hon‟ble Court:


The learned Magistrate had submitted a report wherein it was stated that petitioner was
formally served with a copy of interim order dated 15/09/2018 only on 29/09/2018 (i.e.
after 12 days of execution of registered Gift Deed).
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Therefore it is evidently clear that petitioner cannot be imputed with criminal liability
under section 31 having allegedly violated interim order dated 15/09/2018.



The impugned criminal proceedings were found not to be sustainable under law.

Note: very recently a controversy has arisen that courts cant issue non bailable warrants to
execute the monetary compensation order under DV Act. Hon‟ble Kerala High Court gave the
judgment in 2010 observing that JMFC cannot issue the non bailable warrants for execution of
monetary orders under the Act. But recently Hon‟ble Bombay high Court has discussed the
Hon‟ble Kerala High Court judgments and has observed that non bailable warrants can b issued.
Both these cases have been discuss used with reasoning provided by the respective Hon‟ble
Courts.
Shanavas vs Raseena
MANU/KE/2909/2010
HEAD NOTE: As is clear from Section 31 of Protection of Women from Domestic Violence
Act, when an order under Section 23, whether under sub-section (1) on hearing the
respondent or under sub-section (2), an ex parte interim protection order, was passed and
respondent commits breach of that order, respondent is punishable as provided under subsection (1) of Section 31. That offence, as provided under Section 32 of Act is non bailable
and cognizable. But the cognizable offence provided under Section 31(1) would only be the
result of a breach of the protection order as provided under Section 18 of the Act.
Facts:
Wife, through her mother, filed petition under Section 12 of Protection of Women from the Act
before JMFC, which was numbered as M.C.No.246/2010. Wife, also filed a petition for interim
order under Section 23 of the Act. Ex parte order, respondents therein were restrained from
committing any sort of domestic violence against the first respondent herein. Petitioner, the first
respondent therein, was directed to appear before the court on 7.10.2010 and surrender his
passport. He was also directed to pay Rs.1,500/- per month towards maintenance to the
aggrieved person. Notice was ordered to the respondents therein, including the petitioner.
Petitioner, along with the third respondent, challenged that order before Sessions Court. It is
pending. They also sought an order staying order. By order, learned Sessions Judge stayed only
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the direction to surrender the passport. Copy of the proceedings paper, shows that case was
posted to 19.10.2010 and on that day, learned Magistrate directed the petitioner to appear in
person and pay maintenance. On that day, case was posted to 2.11.2010. On 2.11.2010, petitioner
was absent. The case was then posted to 18.11.2010. On 18.11.2010 recording that petitioner was
absent and there was no payment of interim maintenance ordered, non bailable warrant
returnable on 9.12.2010 was issued. This petition is filed under Section 482 of CrPC for a
direction to the learned Magistrate to dispose the petition filed under Section 12 of the Act
expeditiously and to stay the order issuing non bailable warrant.
Observations:


As is clear from Section 31 of Protection of Women from Domestic Violence Act, when
an order under Section 23, whether under sub-section (1) on hearing the respondent or
under sub-section (2), an ex parte interim protection order, was passed and respondent
commits breach of that order, respondent is punishable as provided under sub-section (1)
of Section 31. That offence, as provided under Section 32 of Protection of Women from
Domestic Violence Act is non bailable and cognizable. But the cognizable offence
provided under Section 31(1) would only be the result of a breach of the protection order
as provided under Section 18 of Protection of Women from Domestic Violence Act.



A Magistrate, on passing an order under Section 23(1) or an ex parte order under Section
23(2) of Protection of Women from Domestic Violence Act, cannot direct arrest of the
respondent by issuing non bailable warrant before taking cognizance of the offence, if an
offence is committed under sub-section (1) of Section 31.



Hon‟ble court appreciated the evidence of the case that proceeding paper shows that after
passing ex parte order as provided under sub-section (2) of Section 23 of Protection of
Women from Domestic Violence Act, the petition filed by the first respondent under
Section 12 of the Act was posted for the appearance of the respondents. When first
respondent appeared through a counsel, he was directed to appear in person and pay the
maintenance. It is on the failure to appear and pay maintenance as ordered, the non
bailable warrant was issued. Learned Magistrate cannot order non bailable warrant for the
failure to pay maintenance as has been done in this case. It is made clear that Magistrate
can proceed against the petitioner or other respondents for nonpayment of the interim
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maintenance only as provided under Protection of Women from Domestic Violence Act
and such an order cannot be enforced as has been done by the learned Magistrate. In such
circumstances, the order issuing non bailable warrant can only be quashed. Petition was
allowed.

Sagar Sudhakar Shendge vs Mrs. Naina Sagar Shendge & Ors
MANU/MH/0295/2013
HEAD NOTE: The Magistrate issuing NBW followed the Special Procedure for the arrest
of the husband for nonpayment of the maintenance ordered to be paid. Such procedure
and such procedural order was held to be within the framework of Section 28(2) of the DV
Act and hence cannot be faulted as it is not seen to be illegal.
Facts:


Wife applied for execution of the order of maintenance. Hence the wife filed an
application for issue of warrant for recovery of the maintenance amount. Consequent,
NBW has been issued.



The husband had challenged the order of issuing NBW on the grounds:
a) under Rule 6(5) the order passed U/s.20 upon an application made U/s.12
would have to be enforced in the manner laid down in the Section 125 of the
CrPC.
b) The provisions in the CrPC lay down that the Section 125 is to be r/w. along
with Form 19 followed by Form 18.
c) Under sub section 3 of section 125 Cr.P.C. upon failure to pay maintenance
and committing breach of the order of maintenance the Magistrate will be
entitled to issue an warrant. The warrant would be for levying the amount as
a fine.
d) Section 421 was also referred read with section 125 Cr.P.C.
e) That the issue of that warrant would be as per Form 18 of the CrPC which is
the warrant for imprisonment for failure to pay maintenance U/s.125 of the
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CrPC which is different from the form for NBW issued by the learned
Magistrate.
f) Counsel for husband relied upon Judgment of the learned Single Judge of
the Kerela High Court in the case Shanavas, S/o. Abdulsalam Vs. Raseena,
D/o. Shihabudeen and Anr., Cri M C No.4843 of 2010. In that an interim
protection order passed U/s.23 (1) of the DV Act was breached. The Court
held that the penalty for the breach is provided only in Section 31 of the DV
Act and the Court held that NBW cannot be issued for the breach of a
protection order and arrest cannot be directed by issuing NBW before the
Magistrate takes cognizance of the offence U/s.31(1) of the CrPC. That was
also the case of failure to pay maintenance. It was held that the Magistrate
could not issue NBW as was done in that case.
Hon‟ble court appointed Ms. Flavia Agnes, to assist the Court as amicus curiae and
observed;


Reference was made to section 28(2) which provides that, “Nothing in sub-section (1)
shall prevent the court from laying down its own procedure for disposal of an application
under section 12 or under sub-section (2) of section 23.”



The provisions of the CrPC relating to maintenance as also the DV Act which are
beneficial legislations for protection of women such as the Respondent wife in this case
are required to be construed such as to benefit those persons for whom they are enacted.



The Magistrate issuing NBW, therefore, seem to have followed the Special Procedure for
the arrest of the husband for nonpayment of the maintenance ordered to be paid.



Such procedure and such procedural order is within the framework of Section 28(2) of
the DV Act and hence cannot be faulted as it is not seen to be illegal.



Hence the NBW was confirmed.
Bhagwant vs Radhika
MANU/MH/0607/2019

HEAD NOTE: In this, the issue was that can pension of a husband can be attached. The
documents/ pension rule relied upon by husband itself clarified that pension could be
attached. However, in this case Hon‟ble court did not frame any question before itself that
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whether a pension of a husband can be attached in DV proceedings and to what extent.
Further, the Hon‟ble court took a lenient view and vacated the attachment order of pension
passed by trial court on the condition that husband pays the entire amount of maintenance
within one month.
Facts:Before retirement, the applicant/husband was getting salary of Rs.1,53,000/per month and after
retirement he was getting pension of Rs.72,000/per month. The applicant/husband further
submitted that he was not in a position to pay Rs.30,000/ per month to his wife as maintenance.
Learned counsel referred to Section 11 of the Pensions Act, 1871 and submitted that as per the
said Section, pensions‟ could not be attached. Learned counsel for the no-applicant/ wife
submitted that pensions can be attached for payment of maintenance amount.
Held:


Learned counsel for the applicant/husband pointed out Section 11 of the Pensions Act,
1871 and submitted that pensions could not be attached. The said Section 11 is
reproduced herein below:
“11. Exemption of pension from attachment. No pension granted or
continued by Government on political considerations, or on account of
past services or present infirmities or as acompassionate allowance,and
no money due or to become due on account of any such pension or
allowance. shall be liable to seizure, attachment or sequestration by
process of any Court a[***] at the instance of a creditor, for, any demand
against the pensioner, or in satisfaction of a decree or order of any such
Court. b[This section applies a[***] also to pensions granted or
continued, after the separation of Burma from India, by the Government of
Burma.] [a] The words “in Part A States and Part C States” were omitted
by S.2 A.L.O., 1956 (1111956).
[b] Inserted by A.O., 1937 (141937).
[c] That is, on or after 141937.”



The above said Section shows that in civil disputes pensions cannot be attached at the
instance of creditors.
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However, commentary relied on by learned counsel for the applicant/husband at serial
No.16 under head of attachment shows that, “maintenance allowance granted to wife
cannot be considered as debt – She is not a creditor hence exemption under S.11
cannot be granted to husband. (1985)87 Punk LR 682 : (1985) 12 Cri LT 219”.



The said commentary itself shows that pensions can be attached to recover amount of
maintenance. Hence, the stand taken by learned counsel for the applicant/husband that
pensions cannot be attached is not digestible



The maintenance amount at Rs.30,000/per month granted by learned Magistrate appeared
to be exorbitant. Pending disposal of domestic violence proceedings before learned
Magistrate, at this stage amount of Rs.20,000/ per month towards interim maintenance
appears to be proper.



Hence, the criminal revision application was partly allowed. Instead of Rs.30,000/per
month, the applicant/husband shall pay Rs.20,000/ permonth towards interim
maintenance to his wife. The order of attachment of pension ktaking into consideration
the facts of the case were quashed and set aside on the condition that the
applicant/husband would clears all arrears of maintenance within a period of one month
from the date of order.
Mr. Francis cyril c cunha S/O Sylvester D‟Cunha VS Smt, Lydia Jane D‟Cunha,
MANU/KA/4477/2015

HEAD NOTE: Penal provision found in Section 31 of Act, 2005 cannot be invoked for nonpayment of arrears of maintenance. On a plain reading of Section 18 in the light of
definition found under Section 2(o), it could be definitely said that the order of granting
maintenance does not amount to “protection order” and violation of the same will not
attract the provisions of Section 31 of the above Act.
Facts: Petitioner was the legally wedded husband of the respondent. Respondent has chosen to
file a case under section 12 of the Act seeking various reliefs against this petitioner before
the Court of JMFC.
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 By virtue of the order dated 01.03.2010, the learned JMFC chose to award maintenance
@ Rs.4,000/- per month to the respondent and her daughter.
 An application was filed to recover the arrears of maintenance. She was allowed to
recover a sum of Rs.32,000/- only being the arrears for one year prior to the filing of the
application for recovery and that order is not challenged in any manner.
 A private complaint was filed by the respondent before the JMFC Court on 22.09.2012
requesting the court to take cognizance under Section 31 of the Act to issue summons for
not paying the entire arrears of maintenance. Cognizance was taken and summons were
issued.
 After appearing before the court an application was filed in terms of Section 239 of
Cr.P.C. to discharge the husband and said application came to be dismissed.
 Dismissal of the said application was confirmed by the Sessions Court. Hence the
present revision petition was filed under section 397 of Cr. PC.
Observations of the Hon‟ble Court:


On a plain reading of Section 18 in the light of definition found under
Section 2(o), it could be definitely said that the order of granting maintenance does
not amount to “protection order” and violation of the same will not attract the
provisions of Section 31 of the above Act.



Providing two separate reliefs, one under Section 18 of the Act for
protection and another for monetary relief under Section 20 of the Act will have to be
taken into consideration while analyzing the scope of Section 31 of the Act. If
protection order was inclusive of monetary relief of granting maintenance, Section 20
of the Act would not have been separately provided for.

Ms. Nidhi Kaushik vs Union Of India & Ors.
MANU/DE/1306/2014
HEAD NOTE: Domestic violence per se is not an offence under DV Act Domestic violence
defined in Section 3 of the DV Act per se is not an offence and the Act does not provide for
any punishment for the same. However, breach of a protection order passed by the Court ,
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amounts to an offence under Section 31 of the DV Act. The two main ingredients of an
offence under Section 31 of the DV Act are that there should be a protection order under
the Act and breach by the respondent.
Note: This case has also been discussed in detail under the heading that „DV Act is
essentially a Civil Remedy‟
Important observations of the court in the said case;


The Court dealing with an application under Section 12 of D.V. Act cannot take
cognizance of an offence under IPC. The reason appears to be that the proceedings under
Section 12 of the D.V. Act are civil in nature triable by a Civil Court, Criminal Court as
well as Family Court.



However, in the event of breach of a protection order, a fresh criminal case has to be
initiated against the accused (either by an FIR or by a criminal complaint before the
Court) and in that criminal case, at the stage of framing the charge, the Court is
empowered to frame a charge under IPC or any other law if the facts disclose the
commission of such offence.



The fresh complaint under Section 31 of the DV Act would be a criminal case as the
respondent would be accused of an offence under Section 31 of the DV Act and as per
Section 31(2), it should preferably be tried by the Magistrate who passed the order. This
is clear from the reading of Section 31(2) and (3) of D.V. Act.



The respondent's argument can be tested by taking an example of a civil suit in which the
plaintiff makes a serious allegation that the defendant has cheated him but chooses not to
lodge an FIR or file a criminal complaint before the competent Magistrate. Can it be said
that the defendant is accused of an offence of cheating. The answer is clearly ‗No'
because in the proceedings before the Civil Court, the defendant is not accused of an
offence and Civil Court has no jurisdiction to take cognizance of an offence. In the
present case also, the proceedings are purely civil in nature and the Court dealing with
application under Section 12 is not competent to take cognizance of any offence under
IPC.



The Section 5(e) imposes a duty on the Magistrate to inform the complainant to file an
FIR for any offence under IPC. Section 31(2) further provides that upon breach of a
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protection order, the separate criminal case has to be initiated which should preferably be
tried by the same Court.
Akhilesh Kumar Singh and Ors. Vs. State of U.P. and Ors.
MANU/UP/0546/2003
HEAD NOTE: Here in the question involved was that wife had left her husband's house
since long i.e. from 1.3.2008. Wife was getting interim maintenance under Section 24 of the
Hindu Marriage Act and further she had already moved an application in 2010 under
Section 27 of the Hindu Marriage Act, 1955 in a divorce proceeding for returning of the
articles which was still pending. But the complaint was not found to be barred by limitation
provided under Section 468 of Cr.P.C.
Facts
That wife filed a petition under Section 12 of the Act, 2005 against husband claiming protection
from domestic violence, residence order, monetary reliefs, custody and compensation order
alleging that marriage was solemnized between parties on 24.11.2007. On 1.3.2008 wife was
physically assaulted and the husband ousted the wife from his house. On 9.7.2008 wife again
came to the house of the husband with her father but they were not permitted to enter into the
matrimonial home. On 24.1.2010 wife again came to the house of the husband along with her
father but husband and his other family member caused knife injury to wife and her father.
Thereafter an FIR was lodged under Sections 498-A, 323, 324, 325, 504, 506 I.P.C. The medical
was conducted by the doctors of the Medical Board and after investigation final report was
submitted. The wife filed a protest petition which was treated as a compliant case and
summoning order under Sections 498-A, 323, 324, 504, 506 I.P.C. was passed. The discharge
application, moved by the husband, was rejected by the High Court.
Observations of the Ho‟ble Court:


The court referred to Section 2(a) “aggrieved person", Section 2(f) "domestic
relationship" , Section 2(s) "shared household",. Section 2(q) "respondent", Section 3 of
the Act.



It

relied

on

Krishna

Bhattacharjee

Vs.

Sarathi

Choudhury

&

Another,

MANU/SC/1330/2015 : 2016 (1) JIC 649 (SC), where Hon'ble Supreme Court has held
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that a wife cannot be ceased to be an aggrieved person despite all judicial separation and
further held that retention of stridhan is a continuing offence, hence as long as it remains
in custody of her husband the wife can always put forth her claim under Section 12 of the
Act and the application cannot be said to be barred by limitation.


In the case of V.D. Bhanot Vs. Savita Bhanot (2012) 2 SCC (Cri) 102, Hon'ble
Apex Court in para 12 observed that in looking into a complaint under Section 12
of the PWD Act, 2005, the conduct of the parties even prior to the coming into
force of the PWD Act, could be taken into consideration while passing an order
under Sections 18, 19 and 20 thereof.



In

Yogesh

Anantrai

Bhatt

and

others

Vs.

State

of

Gujrat

and

another,

MANU/GJ/1351/2016 : 2017 Cri.L.J. 615, Gujrat High Court observed that it is certain
that if there is a breach of an order in an application under section 12 or any of the reliefs
under sections 18 to 22 then and then only the application under section 31 is to be filed
within one year from the date of such breach and not thereafter, and thereby it cannot be
said that an applications under section 12 for reliefs under sections 18 to 22 are also
required to be filed within a period of 12 months because in that case, when there is no
penal provision, there is no reason to consider limitation at all.


Therefore, when there is no penal provision in the form of section 12 or sections 18 to
22 of the DV Act, there is no reason to restrict the aggrieved person from filing such
application with reference to period of limitation prescribed under section 468 of the
Code.



Here in it was observed that divorce petition was still pending, interim alimony had been
granted under Section 24 of the 1955 Act and as per the legal proposition there is no bar
for petition under Section 12 of the Act, 2005 for the return of stridhan.



Petition under Section 27 of the Act, 1955 was also pending and the legal proposition is
that there could not be a bar for a petition under Section 12 of the Act, 2005 as retention
of stridhan is a continuing offence when a wife had shared a household in the past.



Although the Act, 2005 is prospective, but at the same time, law laid down by the Apex
Court is that even wife could be entitled to protection under the Act and so far as
applicability of Section 468 Cr.P.C. is concerned. The provision of Section 468 as held
by the Hon'ble Supreme Court comes only when any breach of the order has been
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committed by the respondent passed under the proceeding of Section 12 of the Act and
the specific provision for the offence committed under the Act is an offence under
Section 31 of the Act which is penalty for breach of protection order by respondent.

Dr.Thomas vs Unknown
Tr.P(Crl.).No. 32 of 2016; Kerala High Court; DOD 15 APRIL 2016
HEAD NOTE: Question involved here in was that what conditions would be imposed upon
respondent /husband while granting bail under section31 of the Act?
In this case the objectionable condition was that „husband shall not visit the premises of the
petitioner or the children without court orders‟. This condition was sought to be cancelled
in this proceeding. On this Court observed that Under the guise of a protection order or
residence order, the husband cannot be sent to street. Anyway, now the wife was with her
parents. In such a situation, the condition imposed by the court below would stand modified
that the premises meant by the trial court shall not include the petitioner's residence
(husband), which was claimed to be the shared household.
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CHAPTER XXI
CONCLUSION
After discussing important and recent case laws and statutory provisions and rules, the writer is
of the view that the interpretation of the Act has seen many changes since its inception. But, one
can‟t be oblivious of the fact that whatever ,whenever statutory provisions are interpreted by
Hon‟ble courts the statement of object and reasons and Preamble could not be lost sight of. It is
also because of this fact, many of the judgments have made elaborate discussion on objects of
the Act, before deciding any issue in hand. Every interpretation finds relation with intention of
legislature to curb the menace of “Domestic Violence”.
One more thing which caught attention of the writer is that judgments of DV Act are mostly
based on facts. If any respectful dissenting has been observed by Hon‟ble High court with other
it is mainly because of the facts of the case in hand. Thus it is factual analysis of the case which
has led to the view that in given case sometimes “Domestic Relationship” is proved and some
time it is not proved. In some of the cases divorce ended “domestic Relationship” but sometimes
it did not.
In some cases even during subsistence of marriage it is observed that aggrieved woman did not
reside with in-laws so their house can‟t be said to be a shared household, but where she has so
resided, even in a n exclusive property owned by in-laws right of residence is given to daughterin –law.
However, all that can be said is that law is evolving. It is though making tortoise pace journey
but has made a giant leap forward in consonance with the objects of the Act.
In introduction writer started with the note that “violence against the woman is most significant
but little understood”. But the recent judgments reveal the concern of Hon‟ble Courts to prevent
physical, verbal, emotional, economical and sexual abuse within four corners of house against
woman. The entire work had been divided into various chapters but in the end it is safely
concluded that the Act is completely interwoven with great care. No single definition is complete
in itself. It takes into its ambit the other definitions as well when it comes to the clear
interpretation of the Act. Therefore, the chpaterisation was just an attempt to facilitate the reader
regarding various judgements on the various sections and rules but the thorough examination of
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the judgments clearly establishes a fact that the definitions like „aggrived persons‟, respondent,
domestic relationship, and reliefs granted to aggrieved women cannot be read in isolation. The
complete and comprehensive understanding of the Act along with the objects of the legislature
would be clear only when Act is read in its entirety, assimilating various sections and rules for
the betterment of aggrieved person.
Observations in various recent judgment of the Hon‟ble court that “temporary residence” means
where aggrieved person is compelled to take shelter or job, under DV Act magistrate can pass
order with regard to property situated outside the State, where civil proceedings initiated by
father-in-law for termination of gratuitous license of daughter-in-law, daughter-in-law was
allowed to make counter claim of shared household, granting interim custody of children to
mother under DV Act pending the civil litigation of Guardian and Wards Act, reveal the deep
sensitization of the courts towards aggrieved woman.
In the present work, writer has made her endeavor to compile the judgments of Hon‟ble Apex
Court and High Court and wish that the same will be resourceful to all the readers.
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